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Working of a Parole System 
T HE frequency with which paroled and re-par- 
ole 


1 men turneup in the larger cities as the 
perpetrators of crime renders investigation as to 
the actual working of a parole system particularly 


timely and important. Such an investigation has 
recently been undertaken by the Prison Committee 
the Association of Grand Jurors of New York 
County and its results are embodied in a report sub- 
mitted to Hon. Geo. W. Alger, appointed by 
Governor Smith to investigate prison and parole 
conditions. The report does not challenge the 
validity of the paroie idea, but it declares that “the 
principle which should govern de- 
early prison release is: The safety 


fundamental 
termination 
f the publ m crimes committed by prisoners 
at liberty on parole.” 

That this fundamental principle is by no means 
realized in practice it proceeds to show by a state- 
ment of present conditions and by special ref- 
erence to particular defects in the administration 
of the parole system in New York. It finds that 
“the process of parole release in state prisons, and 
elsewhere, is made practically without reference to 
the records examination of the complainant and 

the investigation instituted by the 

court. The major functions of determination are 
the interview with the prisoner and perfunctory 
credit marks recorded monthly by the Warden’s 
Also that “the parole laws 
are vague and the administrative practices are most 
liberal in the granting of re-parole to prisoners re- 
arrested while at liberty on parole. The prisoner 
is too readily given the benefit of the doubt.” 
\mong the “fundamental causes of easy pafole and 
re-parole” it places “the idea that the principle of 
mditional release from prison is an ingenious de- 
g criminals.” A device as to the 
peration of which it finds reliable 


, 
witnesses and 


Commutation Board.” 


ice tor retormin 


successful 
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statistics wholly lacking. It adds: “The practice 
of parole authorities, in readily granting paroles 
and re-paroles, is due to an utter lack of well de- 
fined restrictions in the parole laws; the absence 
of a parole administration placing the safety of the 
public before the possibility of reforming the in- 
dividual criminal ; the extremely limited budgets of 
our prisons and the use of inmates to handle the 
individual records of their fellow inmates in our 
state prisons, reformatories and penitentiaries.” 

It proposes creation of a “Judicial Board” to take 
over the power of the present Parole Board as to early 
release, since it holds that this is a strictly judicial func- 
tion, and that its custodial supervision, which now ap- 
pears nominal, should be transferred to the prison 
Warden, a custodial officer, and the State Parole Bu- 
reau. It makes a number of other recommendations 
as to keeping better records of offenders and making 
these promptly and easily available. 





“Naoy Day” 

CTOBER 27 is “Navy Day” and we take 

pleasure in complying with a request to say 
something about it. “Navy Day,” as we are in- 
formed, was first sponsored in 1922 by the Navy 
League of the United States, a volunteer associa- 
tion of individuals who seek to place information 
concerning the navy before the public, and since 
that time the official approval and cooperation of 
practically all patriotic and veterans’ organizations 
have been offered in support of the observance of 
the day. The sponsors of Navy Day have sought 
to establish at least one day in the year “when the 
people will turn their thoughts in a spécial way to 
what their Navy means to them, when special ar- 
ticles will be printed on the subject in the press, 
and when tribute can be paid to the past and pres- 
ent services of the Navy to the Nation.” President 
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Harding indorsed the first observance of the day, 
President Coolidge has approved its observance in 
1926, and their action doubtless reflects the senti- 
ments of all patriotic American citizens. 

From the beginning the navy has been a source 
of special pride to Americans. The citizen who can 
read its heroic history without catching enthusiasm 
for it is probably as rare as the citizen who can see 
the Stars and Stripes on an American warship in 
some foreign port without feeling a little catch in 
the throat. But there is another long and absorb- 
ing chapter of the history of the navy which the 
average citizen seldom reads or even hears about— 
its peace time chapter. One who reads that will 
soon get rid of the delusion that the services of the 
navy are confined to war when, as every school boy 
knows, it must always be our first line of defense. 
We regret that we are unable to print a speech de- 
livered in the House of Representatives on January 
19, 1926, by William 
“The Time Missions and Employments of 
the Navy,” in 


the 


Hon \.. Ayres of Kansas on 


Peace 


which he sums up most admirably 


this side of navy’s activities He calls atten- 


tion, among other things, to the navy’s part in 
initiating trade through diplomacy, which the ex- 
ploit of Commodore Perry in Japan serves to recall 

a long and important chapter by itself; its service 
friendly 


in the promotion of international relations 


by means of occasional visits; its splendid humani- 
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tarian service rendered on errands of mercy in a 


parts of the world; its aid to navigation by mean 





of the charts and publications it issues, no le 





| 


than its own work in charting special areas; its a 
to manufacturers by means of the research which ; 
with marin 


is constantly carrying on in connection 


engineering problems; its < with ait 


rati 
ooperation 


craft engine manufacturers, leading to America’ 
development in aircraft engine plants, and its pri 
motion of radio manufacture by its demand, re 


search and development in response to naval needs 

But its most important peace-time 
after all, to promote peace between our country and 
other nations by furnishing that element of nationa 
strength which seldom fails to win respect in inter 
national relations. And beyond this is, of course 
its supreme mission in case of war. Upon this it 
is hardly necessary to comment except to observe 
that if we wish our first line of defense to be effec 
tive in such event, we must begin and continue prep- 
arations in time of peace. This is too axiomatic fot 
anyone to dispute, and statesmanship has no more 
important task than to determine the proper meas 
ures to translate the principle into action. Navy 
Day should help to put publie opinion behind sucl 
measures. 


mission 1s 


Unique Legal Publication 
HE California Bar Association has sponsored 
a unique publication in the shape of a free 
legal monthly, to be distributed to all the members 
of the bar in that state. The called 


1.1 
monthly 1s 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 


Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 268 pages Price $3.00 Postpaid 











CORPORATION SERVICE COMPANY 


Delaware Trust Building, 900 Market St 


Wilmington, Delaware Tel. Wilmington 132 











SOME VERY SCARCE 
SESSION LAWS 


; 
We have | 
- 

ALABAMA LAWS: Aiken's Digest to 1833, 

with Supplement by Meeks, containing laws 

of 1833 to 1835 and the acts of the legis 


lature from 1836 to 1919 


GEORGIA LAWS: 


from 1822 to date 


Practically essions 


SOUTH CAROLINA: Folio Laws 1782, i783, 
1784, 1785, 1786, 1787, 1788, 1789, 1790, 1791, 
1792, 1793, 1794, 1795, 1796, 1797, 1799, 1800 
Octavo Laws May 1804, December 1805 

SOUTH CAROLINA Statutes at Large, Vols 
1 to 24, inclusive 

Prices on application 

Your want lists of Session Laws, Codes, Stat- 

utes, Constitutional Conventions, Political 


Pamphlets, etc., especially those relating to the 
Southern States, will receive our careful atten- 


tion 
t10n 


THE HARRISON COMPANY 


Law Book Publishers 
ATLANTA - GEORGIA 
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The State Bar Journal,” and it is recognized as 
ran of the State Association. By 


e offici rg 
eans of the State Association hopes to estab- 
sh and maintain contact with every lawyer in the 
tate, whether he is a member or not, and thus to 
have a means of enlisting the entire profession in 
pport the program, legislative and otherwise, 
ich it has formuated. Two copies have been 


eived in this office, and they show that the new 
ionthly starts out in very creditable form. The 
litor is Mr. Andrew Y. Wood, who is also man- 


c o editor < f the San Francisco Recorder, a very 
lively and up-to-date legal daily published in that 
ty. It is the hope of the management to secure 
enough advertising to defray the cost of publica- 


1 


tion, as the new monthly is not published for profit. 
It is doubtless the only Bar Association publica- 
tion in the United States which is handled in this 
manner, and its career will be watched with particu- 
ar interest 


Professional Ethics Questions and Answers 


T HE answers of the committee on Professional 
Ethics of the New York County Lawyers’ 
Association, of which Mr. Charles A. Boston of 
New York is chairman, have had a wide circulation 
imong the profession in this country. All the ques- 
answers up to May, 1926, two hundred 

all, have now been gathered together 
and printed in a rather imposing volume (paper- 
bound ) 229 pages. The book contains also a 
complete topical analysis of the committee’s an- 
swers, together with a considerable amount of addi- 
tional explanatory matter. 


tions an 


ind fifty 


CURRENT 


EVENTS 





AMERICAN Bar ASSOCIATION 
Committee on 
Supplements to Canons of Professional Ethics 
ANNOUNCEMENT 

The Executive Committee of the AMERICAN 
Bar ASSOCIATION, at its recent meeting in Denver, 
authorized the following announcement: 

Pursuant to the recommendation of the Com- 
mittee on Supplements to Canons of Professional 
Ethics, in its annual report to the American Bar 
Association, the Executive Committee has author- 
ized this publication of an offer to all members of 
the American Bar Association who so desire, to 
subscribe to “Annotated Canons of Legal Ethics” 
(a pamphlet of 280 pages) prepared by the Chair- 
man for use of the Committee. The subscription 
price is $1.00. The book will be bound in uniform 
style with annual reports of the Association. 

Subscriptions accompanied by a remittance of 
$1.00, will be received at the office of the Secre- 
tary of the Association, William P. MacCracken, 
Jr., 919 The Rookery, 209 So. La Salle Street, Chi- 
cago, Illinois, until December 31, 1926. 

When the number of subscriptions is thus as- 
certained, an adequate edition will be printed and 
the type distributed. 

Subscribers may expect to receive their copies 
at the addresses given by them shortly after Janu- 
ary 1, 1927. 

Cuarctes A. Boston, Chairman, 
24 Broad Street, 
New York City. 
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THE UNFOLDING OF LAW IN THE MOUNTAIN 
REGION 

















































irst Northern Movement in Creation of Government of Law in 1847—Popular Establishment 
ot Mining Districts, Regulations and Courts of Justice—Simplified Procedure of that 


Earlier Day—Territorial Organization in Colorado—Extent of Adoption of 
Common Law in Various States of Region* 





By Henry A. Dusps 
Of the Denver, Colorado, Bar 


E are assembled in the chief city of the the wilderness and worried Spain in its assertions 
Wy Rocky Mountain region. It is a country old of control over the unsettled country. After the 

it tory, but new in its final development. disastrous defeat of a military movement against 
The days of Spanish romance rested on the land. French and Indians in 1720, and supposedly in what 
[hen came long years of scattered wilderness life. is now western Nebraska, the French were per- 
Finally a new civilization suddenly developed its mitted to continue their operations upon the ter- 
unique laboratory of law and order. There are ritory in this quarter without much more than 
nen now living who have here seen the law emerge _ official protest. 
from its primitive forms and pass through its seeth- At length Louisiana passed from France to 
ng phases until at length it reached what perfec- Spain and back again to France, and finally much 


+1 n 7 ler? ] , } " 7 > " . . 
m mode iw now possesses. Of no other por- of the northern portion of the mountains came to 
ion of the United States can this be said. This the United States through the Purchase in 1803. 


is the theme to which I address myself. But even then there was no law north of the Ar 
— kansas River. Major Zebulon Pike came into the 
The southern reaches of the Rocky Mountains country in 1806 by authority of the government. 
were rich in history when the masts of the May- With him came the first evidence of possible future 
flower were still saplings in the forest. Fray Mar- business for a lawyer. 
cos de Niza had seen, but seen in vain, the strong- It appears that a few years earlier William 
Ids of the Zunis. Coronado had sought and Morrison, of Kaskaskia, Illinois, had sent his agent, 
failed to find the fabled riches of Quivira. Eighty Baptiste LaLande, to Santa Fé with a stock of 
vears before Elder Brewster saw the Rock of merchandise to sell for him. LaLande disposed 


Plymouth the Spanish conquerors found that on of the goods at a large profit, but he seems to have 
Ff 


liked the climate of the country and perhaps 
thought it unwise to hazard a long return journey 
through savage lands merely for the purpose of de- 
livering the cash to his principal. He deemed it 
best to remain among the New Mexicans and to 


the Rock of Acoma, in the wastes of what is now 
New Mexi there flourished, as from times then 
lost in the past there had flourished, a civilization 
with its fixed rules of conduct and of property 


rights. That civilization still flourishes, with its 
wn common law. employ the new capital in trade for himself and 
The years that followed the earliest explora- to become a prosperous citizen, and this he did. 
tions were long years of invasion, attack, settle- When Major Pike came to the region he had with 
ment, repulse and resettlement. Harried by the him aman named Robinson, who had been commis- 
nomadic Indians and distrusted by the sedentary sioned by Morrison to collect the debt from La- 
tribes, the arms of Spain and the power and culture Lande. Robinson pushed on into the Spanish coun- 
and love of the Church crept together into the foot- try for that purpose, but, alas, poor Robinson 
hills and through the valley. With them went the landed in jail and the collection business received 
law of Spait When at last in 1692 de Vargas a setback from which it took years to recover. 
came to Santa Fé in triumph, in the same year in For almost thirty years thereafter there was no 
which Salem was troubled by witchcraft, the law (definite settlement north of New Mexico, and, even 
i the invader was definitely established. It re- then, what there was confined itself to private trad- 
mained without interruption until General Kearney ing posts, where the law was that of the autocracy 
bore the flag of our own country into the capital of the Trading Company or the strong arm of the 


— New Mexico more than one hundred and fifty trader. The country west of the Continental Di- 
vide belonged largely to Mexico. East of it, the 
land north of the Arkansas River knew only trap- 


years later 

| For more than a century after the first Spanish h 
settlement the military governors sent expeditions pers, traders and roving Indians. The north bank 
to the north and into the region where we are now of the Arkansas itself was the magic line of ad- 
cathered: but the native tribes were mere wander- vance and retreat. Here men could settle free from 
ers, and there were no cities to conquer and little the law of Mexico and undisturbed by any law of 
to add to the wealth of New Spain. In the mean- the United States. Thus with impunity they could 





time French explorers and traders had crept into smuggle their wares into the Southern Republic 

ohamey ' : + patient and from it import their whiskey into the No Man’s 
© ress delivered on July 1 at nt Session of merican Bar ° ¢ . 

A A, Bae A A. B . mes Land. Happy were the isolated traders who lived 
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along the border in the far and unorganized Indian 
country, remote from all process and from all legal 
execution. 

The first real northern movement in the estab- 
lishment of a government of law in the region came 
in 1847 with the settlement of the valley of the 
Salt Lake in Utah by the Mormons, They had 
trailed through the desert and across the mountains, 
and under a remarkable man they began the estab- 
lishment of a remarkable theocracy in a land then 
part of Mexico. 

For several years their law was entirely that 
of the spiritual leaders. The presidency of the 
church was not only the religious head, but it was 
also the source of temporal law. The president 
himself discouraged litigation as a “condescension 
far beneath his people and as opening the door for 
the admission of every unclean spirit.” During the 
migration itself the law was ordained by the eccle- 
siastical leaders. For illustration, at one of the 
stations of the western march it was ordered (but 
more from motives of economy than of morals or 
of industry) that no corn should be made into 
whiskey, and that if any man prepared to distill 
whiskey or alcohol, his corn should be taken and 
given to the poor. It would appear that the pre- 
vailing illicit taste was Bourbon. It would also 
appear that the law permitted no referendum. 

There was a scattering of Gentiles in the new 
community, and it was difficult for them to believe 
that exact justice was measured out by the bishops. 
For other reasons, however, it soon became appar- 
ent that there must be some governmental authority 
with power recognized by the United States, for 
the region had passed into our possession, The 
Mormons met the situation by organizing the pro- 
visional and unauthorized “State of Deseret’—Des- 
eret being the honey bee of the Book of Mormon. 

A constitution was adopted, which purported 
to cover the country north to Oregon, east to the 
Rocky Mountains, and west to the Sierra Nevadas, 
including a point of contact with the Pacific Ocean. 
It predicated its right upon the recital that as all 
civil government originating within the Republic 
of Mexico had been abrogated by the Treaty of 
Guadalupe-Hidalgo, and as congress had failed to 
provide for the civil government of the region, the 
establishment of a free and independent government 
had become necessary 

The law of the church was the law of the peo- 
ple. No property was allowed to be held for spec- 
ulation, taxes were levied for public purposes, all 
mining was discouraged, and the ideal of life lay 
in flocks and fields and worship. With the com- 
ing of the State of Deseret came more stable con- 
ditions. A legislature was created and a formal 
system of courts and procedure came into existence. 
The law, however, was not founded on the common 
law, but largely on the Book of Mormon, for the 
people, the church and the government were the 
same. However enforced, it worked out with satis- 
faction, at least to the Saints, and notwithstanding 
Gentile complaints, early and disinterested ob- 
servers stated that justice was impartially admin- 
istered. 

Respect for the courts was exacted. In this, 
one ancient prerogative of the common law was 
wiped away. The losing litigant and the defeated 
lawyer did not have the alternative right of going 
to the tavern and berating the court. Conduct of 
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this sort resulted in fine or imprisonment to teacl 
a proper regard for the law itself. With this stat 
of affairs it is said upon authority that “no lawyer 
succeeded in making much impression on thi 
pockets of the community.” 

It does not seem that the Mormons desired o: 
hoped that the State of Deseret should remain a1 
independent government. What they wanted wa 
the stability which every new and reputable civil 
ization rightfully demands. They immediately pet! 
tioned congress for recognition as part of the Unio1 
Their memorial stated the situation thus: 









WHEREAS, we are so far removed from all civilized 
society and organized government and also by natural bar- 
riers of trackless deserts, everlasting mountains of snow, 
and savages more bloody than either that we can 
never be united with any other portion of the c ry in 
territorial or state legislation with advantage irselves 


or others, etc 


dpoint of mor 
that they 
portions of 


Looking backward from the stan 
modern material development, the fear 
could never be united with the othe: 
the country is interesting; but from their own 
angle of vision the word did not seem too strong 
In 1850 the Territory of Utah was created, and a 
definite system of jurisprudence began to function 

Texas had come into the Union in 1845, but so 
far as the Mountain Region was c its un- 
defined claims of territory had merely complicated 
the situation as to any enforcement of law. Mex- 
ico had flung its tremendous private grants of land 
along its own northern border; and these with their 
involved questions of Spanish law in American en 
vironment have stood to haunt the courts to this 
day. Many of these grants were small empires 
in themselves. Fraudulent though some of them 
may have been, there was a sound purpose under- 
lying them. Their very size and location resulted 
in a boundary passed to the defense of the grantees 
and thus aided the grantor in the establishment of 
settled conditions and in protection against savage 
tribes far from the seat of the Mexican government 
itself j 

The larger portion of the Mountain Region was / 
later in development than the remainder of the 
continental territory of the United States, notwith 
standing its early partial exploration It ‘was 
crossed by the migration to ( brought 


about by the discovery of gold there in 1848; but 


nce rned, 





alifornia, 





in their haste those Argonauts were not interested ; 
in stopping to develop a country of natural beauty 
but of forbidding aridity and of no apparent pros- : 
pects. The Rocky Mountains were looked upon : 


from an Eastern point of view as a natural fron- 
tier to be set as the unimportant western boundary 


of prairie settlement and development. They were 


not regarded as containing the possibility of future ; 
statehood or the necessity for the immediate en- t 


forcement of law. 


Gold was the magic medium that suddenly | 
changed the entire aspect. It brought about a more : 
urgent and concentrated effort for the speedy es- i 
tablishment of some definite forms of law than the 
entire country had ever known. It led directly . 
to the formation of the mountain territories 4 . 


The struggle for law in a new country is always 
an interesting thing, and nowhere has it been more 
enlightening than in the Rocky Mountain. It has 
been the same in one form or another in all of the 
states of the Mountain Region, but in none of them 
more complicated or strenuous than w we are 








as 
ht 
ut 











ngregated in a 


Sutter’s mill race 


rush to the 


nent of pt 





UNFOLDING OF 


If there were no other reason, 
t thi joint session of the 
Association and the Colorado Bar 
1 that the present year marks the 
the admission of Colorado as a 





justify special consideration of the 


ppened here. This combination of 


peculiarly happy one for the speaker, 


this address may be charged with 
her one of the Associations may find 
another Association 


ion locally differed in one respect 
1 elsewhere American history, for 
evolution of law and of self-gov- 
re masses of people suddenly finding 

1 new and unoccupied 


s | 
no law had ever been enforced and 


actical jurisdiction and effective pro- 


rm of government. It differed 


1 


tah with its pre-arranged theocratic 


i 
differed from that of California, 
eloped civilization long before gold 
It differed from 
spreading of an agricultural pop- 


ew fields to which the old laws are 


transplanted 
Pike’s Peak Region in 
found the country unfitted for for- 
t. What is now Colorado was 
Territory of New 
that of Kansas, part of that of 
a part of that of Utah; and there 
s of unorganized Indian country in 
theoretical application of any local 
btful existence 
ilation was one of men 
converging without 


to a common point. They were of 


a part of the 





habitation or training save that, 
re Americans. Many of them were 
most of them were intelligent, and 


temporarily, at least, severed their 
rtune the y came into a barren 
-ds of miles from even a primitive 
ment With differing religions, 


s and scl s of thought, they sud 
mselves in urgent need of the pro- 
w and its processes. The law was 


sence of the thing which the gold 


d for the safety of his individual 
ainst every other man whose hand 

the common treasury of nature. 
a | pioneers, nor could 
success call upon remote and 


essible courts. They quickly found 
stituting separate and congested 
1 supply towns, and the imme- 


finite law and its enforcement 


law was useless in their mining 


the land was that of the federal 
very prospect hole dug upon it and 
was dug or worked through tech- 


analogy could be 


» Satistactory 


ican law, by which every discov- 
e precious metals on government 
npelled to pay a royalty to the gov- 
upon the metals extracted. Our 


oken, but its lack 
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of repudiation of a similar trespass in California 
pointed the way. 

Therefore the people established their own min- 
ing districts, with their own regulations. By pop- 
ular vote they laid down the rules which they 
thought fair in handling the land to which none of 
them had title save that of possession under an un- 
complaining sovereign owner. At general meetings 
and by majority approval they fixed the size of 
mining claims, the labor to be bestowed upon them, 
the forfeitures of possession to be enforced for 
failure to work the properties, and all kindred mat- 
ters. This subject has been discussed in treatises 
on mining law, and it is not now intended to enter 
apon it in any detail. Let it suffice to say that 
the Supreme Court of the United States finally 
declared that the policy of the government had 
always recognized an unlimited right of mining in 
those who chose to enter upon and take the risks 
of the business. This right resting upon tacit con- 
sent passed at length into definite federal legisla- 
tion. The interesting point of the matter is that 
the new rules of law developed themselves from 
customs seemingly at variance with existing law, 
and that when the legal contentions became justi- 
ciable the courts found a way to take the rule them- 
selves into American jurisprudence without the aid 
of an Act of Congress. 

It was not, however, the mere title and work- 
ing of mining claims that demanded protection. 
The whole social compact was involved. Therefore 
the miners in each locality and by popular meetings 
established their own courts, which our Saxon and 
Norse ancestors would have recognized as at one 
with their folk-moots, In both there was free 
speech, fair discussion, and final judgment by the 
people themselves. The miners of each community 
tramed their own simple but effective codes of crim- 
inal and civil law. The form was nothing; the sub- 
stance was everything. They elected judicial and 
other officers as they thought the necessities re- 
quired, and by mass meeting adopted such state- 
ments of law as they thought fair. All of the offi- 
cers were accountable to a general meeting, and 
every defeated litigant had a right of appeal, some- 
times to a jury and sometimes to a readily-called 
general meeting. The judgment of the meeting was 
final. There was no other court to which to look. 

The questions in the cases were simple, for the 
laws were simple. For illustration, the first Miners’ 
Court in the Colorado region was that organized 
in the Gregory District immediately after the dis- 
covery of the Gregory lode in May, 1859. The crim- 
inal code of the district shows a freedom from that 
prolixity which law-writers condemn, I quote: 

Sec. 1. Any person guilty of wilful murder upon 

conviction thereof shall be hung by the neck until he is 
dead. 

Sec. 2. Any person guilty of manslaughter or homi- 

cide shall be punished as a jury of twelve men may direct. 

Sec. 3. Any person shooting or threatening to shoot 

another, using or threatening to use any deadly weapons 
except in self-defense, shall be fined a sum not less than 
Fifty nor more than Five Hundred Dollars and receive 
in addition as many stripes on his bare back as a jury of 
six men may direct, and be banished from the district. 

Sec. 4. ‘Any person found guilty of petit larceny 

shall be fined in a sum double the amount stolen, and such 
‘ oe punishment as a jury of six men may direct, and be 
vanished from the district. 

Sec. 5. Any person found guilty of grand larceny 

shall be fined in a sum double the amount stolen and 
receive not less than fifteen nor more than three hundred 
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lashes on his bare back, and be banished from the district, 
and such other punishment as a jury of six men may 
direct. 

So far as the record goes, there is no sugges- 
tion that any man ever questioned the meaning of 
the Miners’ Laws or quibbled over their construc- 
Even the criminal was quite sure what the 
words “murder,” “manslaughter” and “homicide” 
meant; but if he had doubts, the ultimate public 
meeting to which he might appeal would soon ad- 


tion. 


vise him. 

Little attention was paid to imprisonment as 
a punishment. The immediate necessity was that 
the commun ty be rid of evildoers so that law-abid- 
ing men could go about their lawful business ; there- 
fore hanging and banishment constituted the impor- 
tant punishments. Whipping was a close third, as 
it produced its results without interfering unduly 
with the affairs of the district or imposing upon 
it the burden and expense of maintaining a jail. 

There were many trained lawyers in the 
region, and some of them thereafter became of 
great eminence in their profession; but they had 
come as miners, and not as lawyers. They partici- 
pated as miners in framing the local laws, but the 
early movement in that regard was not theirs as 
lawyers. The new communities disliked lawyers 
as such. They felt that they could settle their own 
controversies with fairness as between men and 
without involving themselves in matters which they 
thought unfitted for the needs of a busy community 
where each man was intent on his search for for- 
tune. The laws of some districts specifically for- 
bade the appearance of a lawyer in any case, but 
provided that if a litigant chance to be a lawyer, 
his adversary should then have the aid of some 
other lawyer in presenting his own side of the case 

The establishment of Miners’ Courts spread 
rapidly throughout the Mountain Region. Their 
developing rules quickly extended on the civil side 
of the law. Within a year the trained legal mind 
began to assert itself, and provision was made for 
pleadings. These were conformable in some cases 
to federal practice (though there was none in the 
region) and in other cases to certain of the Kan- 
sas Statutes, but then only so far as those statutes 
might appear consistent with the laws and local 
affairs of the particular district. Gradually, work- 
able codes sprang up, which expressly or impliedly 
recognized the causes of action of the common law 
and their ordinary methods of enforcement. In one 
of the districts, however, the miners resolved that 
while they recognized the settled principles of law, 
they deplored all unnecessary litigation, and that 
all attempts “to cut down or take the legal or 
equitable rights of miners or claimholders when 
clearly secured by previous existing law shall be 
considered incendiary and revolutionary, and all 
persons offending shall be considered as ineligible 
to any of the rights and privileges secured to min- 
ers and claimholders by the laws of this district.” 

Here was stare decisis with a vengeance. What 
a hopeless environment in which to expect a mod- 
ern Chitty to make a living! But, crude though it 
was, it was a splendid manifestation of the earnest- 
ness of the demand for law, for order and for peace. 
And how remarkable that it should have occurred 
within present memory! 

Through it all there was an awakening of new 
modes of thought. It is now clear in this state that 








property; but 


a right to the use of water is real 
ear a meeting 


long before it was definitely made c 


of miners had flatly, though somewhat bluntly, re- 
solved: 
That all water claims shall be held as real estate and 
not jumpable. 
All men know what the law ited in the case 


of unlawfully seizing or “jumping” another man’s 
mining claim; and the words “and not jumpable” 
added more force to the resolution than would 
volume on legal interpretation. 
There were cases of conflicting 
districts; and in instance when 
foreign district had assumed power over 
thought beyond his jurisdiction, the meeting of the 
complaining district settled the question by defying 
the judge, solemnly declaring him a violator of 
everything, including “the law of nations,’ and 
resolving to resist his encroachments at all hazards. 


jurisdiction of 
one a judge of a 


matters 


Contemporaneous with the courts of the min- 
ing camps there grew up similar popular tribunals 


One class of them was called “Peo- 
ple’s Courts.” These devoted themselves to punish- 
ing the greater crimes. They worked in harmony 
with the other courts as the latter gradually became 
established, but did not surrender their own au- 
thority when it was found necessary to exercise it. 
They were not mobs or vigila ommittees 
They were organized by formal, though popular, 
meeting, which selected judges, a sheriff, a clerk, 


in the valleys. 





ce ( 


and at times a jury. The cases proceeded with 
formal rulings, the defendant was given the ben- 
efit of counsel, and a verdict of conviction was 


finally submitted to the meeting for its approval or 
rejection. There were many acquittals, and in 
1859 and 1860 there were no more six con- 
victions for murder in Denver. 


A traveler in the region at that time has left 
this record of one of the trials: 

3efore leaving the city we witnessed the execution of 
a German who had been found guilty of murder after a 
fair trial in the provisional court held beneath the shade 
of some large cottonwoods below the « rope circle 
marking its limits, while a carpenter’s bench not only fur- 
nished a seat for the judges, a bar for the pleaders, but 
the general furniture of the court After a trial which 
occupied the better part of two days, the German, who 
was an ignorant, uncouth specimen of his race, was found 
guilty of wilful and premeditated murder by three judges 


and the sentence of death by hanging was considered the 
proper punishment; but before sentence was passed the 


verdict was referred to the people for ratification, and 
the general acclaim was in its favor. The prisoner was 
then asked if he had anything to say, and he arose and 
addressed the people in a few unintelligible words whereby 
he insisted that the act was committed in self-defense, this 
being the purport of his whole harangue. Sentence was 


then passed to the effect that on the following day he be 
, 


hanged between the hours of 2 and 4 o'clock P. M 


It may be added that when the execution took 
place it was preceded by religious services, in which 
the prisoner joined ; and that he confessed his crime. 

In July, 1860, a murder occurred, and the crim- 
inal escaped. He was pursued and captured on 
the southern border of Kansas; but the authorities 
at Leavenworth refused to surrender his custody to 
the officer. The sheriff returned to Denver and 
procured authority which satisfied the situation. 
The prisoner was brought back, tried, found guilty, 
and hanged. It has been written in the unpublished 
manuscript of a pioneer that, “the long pursuit, the 
capture, the rescue, the surrender, the transporta- 
tion through a wilderness country for more than 
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1 thousand miles by one man, the long and sharply 
lerly execution by an 





‘ontested trial and the or 








isolated community just struggling into existence 
is probably no parallel in history.” 
In the same year the first formal presentment 
was employed at a People’s Court. It exhibited 
the uncertainties of the people themselves as to 
ust where the venue should be laid and as to just 
what their governmental jurisdiction was. It like- 
wise expressed their underlying purpose of develop- 
ing law as law and not as lence or the rule of a 
[he People of the Pike’s Peak Gold Region vs. Patrick 
Waters 

[he People of the Pike’s Peak ssold Region assembled 
at the Cit f Denver the 19th day of Dec., 1860, do find 
nd | ut on or about the 30th of Nov., A. D. 1860, 
at the s Pike’s Peak Gold Region one Patrick Waters 
lid mak felonious assau n one Thos. R. Freeman 

und there being, and him, the said Thos. R. Freeman 
with pre tated malice did murder and slay, contrary 
to all law f God and man 

We approach the larger question of definite 
government of more than local and transitory 
power. The demand for protection through the 
stablishment of courts was but part of this larger 
demand. Notwithstanding the nominal existence 
of a Kansas County, which purported to include 
the immediate region where we are now gathered, 
there was a serious question whether the jurisdic- 
tion of Kansas itself existed. This was on account 
of the terms of the Organic Act of the Territory 
f Kansas and its relation to unorganized Indian 
country. Therefore the situation was met locally 
in a variety of ways, inconsistent though persistent. 

Late in 1858 a delegate was elected to go to 
Washington and press for the organization of 
territory. Congress gave him no serious consider- 
ation; and the suspicion that new territories might 
soon become new states, to be aligned on one side 
or the other of the developing slavery question, 
made his case hopeless. Even the obvious reason 
for some form of government—that the region was 
remote and inaccessible—proved to be a reason 
urged against the organization of a new territory. 

At the same time the people elected a repre- 
sentative to the Kansas legislature. He secured 
some recognition, but little else that was prac- 
ticable at long range; and the people went about 
their business as best they could, some of them pro- 


fessing to recognize Kansas supremacy, others 
denying it, and all struggling to the same end 


through such shifting methods as they could devise. 
In 1859 a probate judge was elected in Denver, but 
it is quite incertain what Kansas County was 


t 
) ng the election. Everywhere 
the actual administration of affairs was purely local. 
Then came another of those curious manifesta- 


tions of the struggle for government through un- 
lawful means. Within a short walk from the loca- 
tion of the building where we are assembled the 
people met and solemnly resolved upon the organ- 
ization of a new and independent state of the Fed- 
eral Union—the State of Jefferson, to be named for 
no political reason, but in honor of the Master of 
the Louisiana Purchase. The address urging co- 
operation in the movement pressed the fact that 
the region was remote from the nearest possible 
seat of government. The intervening country was 


a~barren wilderness, swept by savage tribes, and 
“the time necessary for communication with any 





such authority was so great as to make such reliance 
almost a farce.” It was said: 

What criminal will be deterred from the commission 
of crime when his judge is separated from him by seven 
hundred miles of arid waste? Government of some kind 
we must have and the question narrows itself down to 
this point: Shall it be the government of the knife and the 
revolver? 

The matter proceeded in a most orderly way. 

At a general election a formally prepared constitu- 
tion was submitted, as well as the alternative of a 
territorial form of government. The plan for a 
state was defeated ; that for a territory was adopted. 
The State of Jefferson therefore went “glimmer- 
ing,” but some of the provisions of its proposed 
constitution are now incorporated in the constitu- 
tion of the State of Colorado. The constitutional 
law of a state is, after all, the one great democratic 
expression of the mass of the people. 

Thereupon the Territory of Jefferson was or- 
ganized, and at an election late in 1859 a governor 
and other officers were chosen, trial courts were 
established, and a supreme court created. The 
legislature enacted a set of conservatory laws, some 
of which are still the basis of present property 
rights. The new courts functioned, but the old 
courts also remained. In the mountains the peo- 
ple were loath to surrender a local jurisdiction 
that had been satisfactory. In the outlying valleys 
there was a feeling that perhaps, after all, Kansas 
had some authority, exercised or not; and for pre- 
caution, realty titles were commonly referred to the 
courts constituted on that theory. People’s Courts 
were still arranged for the important criminal of- 
fenses. In Denver an association of land-owners, 
fearful of their status under shifting jurisdictions, 
set up their own tribunal. The municipal govern- 
ment—such as it then was—increased the confusion 
by establishing municipal courts, which, for good 
measure, were given power far beyond local mat- 
ters. In the meantime the courts of the Territory 
of Jefferson had plenty of work, and the supreme 
court proceeded with due formality and through 
men of ability. 

It is doubtful whether so friendly an admixture 
of jurisdictions has ever been seen elsewhere, or 
so little friction in working out the desired result. 
There was a curious comity between courts. At 
times changes of venue were permitted from one 
court to another, although they claimed no common 
governmental basis. At one time the same prose- 
cuting attorney was elected for several such courts, 
and he could accommodate personal preferences for 
jurisdiction. 

The Territory of Jefferson endured through 
two sessions of its legislature and two elections of 
officers ; but recognition by the federal government 
was approaching and it found difficulty in main- 
taining its organization until it faded away upon 
the establishment of the Territory of Colorado in 
1861. It had served its purpose. When at last a 
lawful government with its lawful courts succeeded 
to the primitive conditions there was no desire to 
repudiate what had gone before. Upon the con- 
trary, and to settle all question as to prior legal 
action in civil causes, the legislature specifically 

validated all proceedings growing out of any judg- 
ments or decisions rendered in former times by 
Miners’ Courts or other tribunals where both par- 
ties had appeared or had had notice. The activ- 
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ities of those courts had not ceased immediately 
upon the creation of the new territory, and there- 
fore the validation was extended to acts performed 
as late as a year after that event. 

Looking backward from the point of view of 
today it is difficult to visualize the state of affairs 
as it developed in the Mountain Region. Our fa- 
miliarity with the present prevents a proper per- 
spective. It has been said of the early courts, 
however, that their officers were rarely charged 
with improper conduct, and still more rarely cor 
rectly so charged. Of the bar it was the frequent 
comment that its members were more interested in 
the development of stable conditions than in the 
assertion of technical positions. In consequence, 
even in the days of a variety of courts of doubtful 
jurisdictional foundation, an upon the au- 
thority of any of them was practically unknown. 

There is no longer any reason for attempts at 
provisional government in the United States, It 
is not difficult, however, to imagine what we our- 
selves would have done or tried to do had we found 
ourselves in the wilderness with a growing popula- 
tion, a rapid increase in the accumulation of prop- 
erty, a natural yearning for some fixed rule of 
action, and an honest demand for orderly govern- 
ment and the protection of society. There were 
provisional forms of government adopted in other 
mountain states than those to which attention has 
been particularly directed, but they all rested upon 
the same underlying human need. Much earlier 
the Tennessee country had expressed it for a brief 
time, and perhaps with less real necessity, in the 
State of Franklin. In the Mountain Region of the 
west the provisional governments went still farther 
and held the lamp of law and order until it could 
be passed clean and lighted and in the fullness of 
time to less trembling hands 

As fixed conditions came from time to time, 
the direction the law should take became impor- 
tant. The sources of political title and the char- 
acter of the country itself presented questions as 
to how far the common law of England had been 
or should be adopted. 

The New Mexican situation was complicated. 
When Kearney took possession in 1846 a civil code 
was prepared. It provided, among other things, 
that “all laws heretofore in force in this territory 
which are not repugnant to or inconsistent with 
the constitution of the United States and the laws 
thereof, or the statute laws in force for the time 
being, shall be the rule of action and decision in 
this territory.” This code was made up in large 
measure of existing Mexican laws and of Missouri 
statutes. The Missouri coloring was probably due 
to the fact that Kearney committed the preparation 
of the code itself to two Missourians, who were 
volunteers in his campaign. Much of this code has 
remained as the law to this day. 

The Organic Act by which the Territory of 
New Mexico was created in 1850 provided that, “the 
Supreme Court and the District Courts respectively 
shall possess chancery as well as common law juris- 
diction.” The legislature could not make laws in 
conflict with this Act. When, therefore, at a late 
date the question became acute, the Supreme Court 
of New Mexico said that congress did not intend 
by the use of the words “common law” to “speak 
into existence” the common law of England “in 
all its fullness”; that when the 
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territory 


Was ac 
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quired it was inhabited by an enlightened pe 
that 


ongress t¢ 


possessed of a complete system of law; and 
it could not have been the intention of (¢ 
strike this down and by equivocal words to impose 
laws which bore little blance to those by 
which the people had always been governed. The 
court, therefore, held that a just interpretation of 
the Organic Act required a protectiot 
arising under 


resem 


1 of all rights 


the 
1e common law, 


of persons and things, whether 
former Mexican civil law or under tl 


the Acts of Congress, or the statutes of the te1 
ritory. 
In 1876 the New Mexican legislat enacted 





United 

The courts 

iS applicable 
. . . - . ri ‘ . 

to the local conditions and circumstances, and that 

the statute did not constitute a repeal of the exist- 

Thereupon they sustained the 


that the common law “as recognized in 
States” should | 


be the rule of decision 
held this to mean the common 


ing local statutes. 
provisions of Spanish laws of the eighteenth cen 
tury, which had been continued in force by the 
general declaration of the Kearney code 

In the Mountain Region farther north the com 


mon law had never obtained. The acquisition of 
the country occurred long after the American Revo- 
lution and from nations enforcing the civil law. 
The incorporation of the common law was, there- 
fore, necessarily by legislative enactment. Unlike 


the action of certain states recognizing the common 
law on the ground that it came with our ancestors, 
or employing the date of the Revolution as the time 
of its adoption, the subject was entered upon in a 
more tentative and with more freedom of 
future action. 

Virginia was the general source of the statute 
enacted in Colorado in 1861. The Virginia statute 
had passed to Indiana in 1807 and to Illinois in 
1819; but in 1845 the latter state had already qual- 
ified the form of the statute by guar against 
inapplicable portions of the common This was 
the thought that appealed to the Mountain Region. 
Accordingly Colorado adopted the common law, 
but only and by specific limitation “so far as the 
same is applicable and of a general nature.” The 
liberty thus reserved has never been abused by the 
courts, and it has been of the utmost value in build- 
ing up a new country. In addition, in enforcing the 
common law, the courts have not felt hampered by 
any inquiry as to the date when any particular 
rule was anounced in England. 

Later on, Wyoming made clear its position by 


way 


Wine 
Lill} 


confining its adoption to the applicable tions of 
the common law. Montana enacted that: “In this 
state there is no common law in any case where the 

law is declared by the code or the statute.” 
Two things have stood out through the entire 
The desire to conform to the rules 


development: 
of the common law, and a full recognition of the 
fact that those rules could not be made applicable 
in certain vital matters 

For illustration, reference may be made to the 
law of trespass. The outlying prairies of the Moun 
tain Region possessed an early value almost entirely 
as ranges for cattle. The strict rule of » common 
law that compels every man to keep his cattle upon 
his own land or respond, at least in damages, for 
trespass on the lands of another, would have meant 
impossibility of existence for the pioneer 
a land of sparse vegetation. 


ment long recognized the right of pastur: 








settlers in 


The federal govern 




















is as g by implied license where the lands 
vere lett en and no act of government had for- 
iden the Sé As between private land owners 
the common law rule was universally deemed inap 
Tl tive early conditions of certain east 

st é icht at times to warrant a some 

t leparture, but the matter was vital 

the west as it developed Here the new rule 

it he 1 bjected to cattle ranging upon his pri- 
ate lands must protect those lands from such 
trespas treated as requiring no statute, but 
being yerowth of the necessities of life. 
t was s nterbalanced, however, by statutes 
rmitti1 land owner to fence his land, if he 
lesired th a prescribed character of fence. In 
it event the right to damages was accorded him 

en his actual close was broken. 
( lid not declare that there had been 
any chang the law. Unlike certain of the older 
rtio1 the country, there was no legislation or 
egislat pt that justified a conclusion 
oF ( vi id been abrogated. Upon 
the conti the judicial iew was that the rule 
the « v in this regard had never existed 
the re Finally the Supreme Court of the 
nited S tained this position, and it added 
e a nt by pointing the fact that much 
the te tory had come from Mexico with its 
civil law in this departure from the common law 
he enti e il stry uilt up. It not only 
le life the region possible, but in a measure 
ipplied t t with f Now the open ranges 
vont the stockman has become a farmer; 
l as tl son for the new rule is failing, the 

r tse ig” na ved 
BF ition ag: e law of dower could 
eceive lit siderati through the necessities 
f the situat The roughness of life in a new 
nining made the region at first largely a 
‘n ( vith the women left at the old 
me to be brought west if things went 
well, a1 thers unceremoniously abandoned. 
There were en wh reasons good or bad, 
ame witl inged names, and burning their 
ridges be ther The possibility of procuring 
he deed or release of a distant and perhaps un- 
known 1 was remote In mining claims 
lower wa inthinkable; in business generally it 
was impracticable At first it was ignored, and 
partly partly by statute, and partly by 
lic it passe view In Colorado 
t has bee it, “it is common knowledge that 
the hus estate by curtesy like the right of 
wel rt vife has had 1 existence or recogni 
‘ { 

In 1869 same rights re abolished by stat- 
ite in the rritory of Wyoming. Thereafter and 
is part t policy of the federal government to 
restrain ai nish the practice of polygamy in the 

ritories of the United States, congress provided 

r a dower protection of the widow. The courts 

Wyoming construced the Att as to apply to 
tah alone 1 this was approved by the federal 
Supreme | rt. Gradually others of the mountain 
tates a the com v right 

The extinction of this right, however, was 

ed ved grant more valuable 

many es than the former right itself. Quite 
generally t ife was given rights as femme soli 
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in a way the common law had never dreamed, and 


the widow was granted a larger portion of the 
estate of her intestate husband than the law had 


known. In this state, for example, it has been said 
as to the legal status of a wife’s property and her 
authority to deal with it during her life, that “she 
has no husband.” 

The law of community property as between 
husband and wife had entered into portions of the 
general region with the civil law. Arizona, New 
Mexico and the Pacific states have clung to it as a 
legacy from Mexican days passed on with a definite 
continuity of population and of settlement. Its 
underlying thought is that of partnership, and that 
marriage creates this relationship as to the prop- 
erty resulting from the labor of both or either of 
the partners. Dower could not well be engrafted 
where the law of community prevailed; and where 
the Mexican law did not exist, and dower was not 
countenanced, the field was opened wide. In the 
latter class of cases, however, additional protection 
was given the wife through homestead Acts requir- 
ing her consent to the alienation of the family home- 
stead itself 

The greatest departure from the common law 
developed in the law of waters. The entire Moun- 
tain Region is arid as compared to the east and to 
portions of the Pacific coast. As the population 
grew, the engrossing question became that of water 
and its use in agriculture. There was little early 
controversy in New Mexico, for the civilization was 
an old one. A new situation was presented, how- 
ever, as development progressed farther north 
through the individual ventures of an American 
population and in a region where the Mexican in- 
fluence had not been asserted. 

California had met somewhat the same ques 
tion, but under different circumstances. The cli- 
matic conditions were different, there was a partial 
survival of Mexican law, and upon the admission 
of the state there was already an adoption of the 
common law. In addition, the local customs per- 
mitting a diversion of the water of a natural stream 
for private use were looked upon in California as 
a branch of mining law. 

They constituted a possessory right, finding its 
origin and its hoped-for recognition in the sovereign 
land title and implied license of the federal govern- 
ment. It was some time before the courts there 
could accept the variation from common law prin 
ciples as applicable to agriculture. Ultimately in 
California there resulted the establishment of the 
law of appropriation, side by side with that of 
riparian rights. In substance the theory was that 
riparian rights to the use of water exist and attach 
to the land as soon as the land becomes private 
property, and that they are protected against ad- 
verse private appropriations of water made there- 
after, while the same private lands and their riparian 
rights are subject to adverse appropriations made 
while the lands themselves were public. For pres- 
ent purposes it is unnecessary to consider how this 
split doctrine has worked out in practise. 

The situation was met in the Rocky Mountain 
Region in a radically different way, which the very 
aridity of the country seemed to suggest. The right 
to the use of running water was looked upon as a 
common heritage, to be taken into private and per- 
manent through diversion and use 
hese factors combined to form a legal appropria- 
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tion recognized as against similar appropriations 
according to the relative dates of the appropria- 
tions themselves. It was the law of “first come, 
first served.” There was no acknowledgment of 
the existence of any theoretical or implied federal 
grant. The matter was treated as one of local sov- 
ereignty in the disposition of a property right con- 
sidered as inherent in the very nature of things. 

The adoption of a rule of law based on this 

theory is one of the most interesting of American 
legal developments. It came without prior sanc- 
tion and in a new country and at the hands of judges 
who could visualize the future. It came quietly 
through a Colorado court declaration that: 

The principles of the law are undoubtedly of uni- 
versal application, but some latitude of construction must 
be allowed to meet the various conditions of life in differ- 
ent countries. The principles of the decalogue may be 
applied to the conduct of men in every country and clime, 
but rules respecting the tenure of property must yield to 
the physical laws of nature whenever such laws assert a 
controlling influence 


It was ten years after this announcement before 
any case arose presenting a controversy between a 
riparian claimant and a hostile appropriator of 
water from the stream. Nevertheless the 
early declaration had been accepted as practically 
wiping away all claim of the existence of riparian 
rights to the use of water. Thereupon and rapidly 
the rule developed that the common law doctrine 
had not been abrogated, but had never existed. 

This fundamental departure met with approval 
in the Mountain Region until what is now known as 
the Colorado Doctrine was in general force. With 
it and with the law of irrigation generally, corol- 
laries have grown which would have shocked the 
legal conscience of Lord Coke, but which illustrate 
how the law is, after all, the servant and not the 
master of advancing civilization. 

The nature of the valleys of the region is such 
that in some there are large streams, in others rivu- 
lets ; in some there are large tracts of land, in others 
little soil. It may be that where the fertile land 
lies there is little water, and that where the streams 
are large there is little valuable land. No substan- 
tial legal difficulty was found in this. If the pri- 
vate right of priority by appropriation could be 
found at all in the use of water, it was a short step 
for the courts to declare, as they did, that: “It 
would be an ungenerous and inequitable rule that 
would deprive one of its benefit simply because he 
has by large expenditure of time and money carried 
the water from one stream over an intervening 
watershed and cultivated land in the valley of 
another.” Thus the law passed over the mountains 
until now there are canals which divert water nat- 
urally tributary to the Pacific Ocean and deliver 
it for use upon lands within the drainage area of 
the Gulf of Mexico. 

So also the law has found no objection to the 
use of the streams themselves as carriers of water 
delivered to them from other streams. Thus it 
has developed that such water is caused to flow 
as much as a hundred miles in its new channel 
before it reaches the place of its final diversion and 
use. This and a variety of other lawful practices 
are the natural outgrowth of the thought that the 
place of use and the method of delivering the water 
to that place are immaterial so long as other claim- 
ants are not injured. <A riparian owner of land is 


Same 








not injured, for he has no riparian right to the 
water, and so far as another private appropriator 
of water is concerned, there is no injury unless his 
prior right of appropriation be infringed. 

The normal flow of the natural streams has 
now substantially been appropriated, and the pres- 
ent effort is for the conservation of flood waters. 
This in itself produces new questions, to which the 
courts are addressing themselves unhampered by 
the common law and unaided by much precedent, 
but guided by the necessities, and by the practical 
developments of the past, and by nature itself. 

The work of the law of waters is not yet done, 
notwithstanding its beneficial and remarkable re- 
sults in turning a desert into an agricultural em- 
pire. A system based on individual rights, how- 
ever, may ultimately embarrass the development of 
the common estate; and that economic fact is grad- 
ually appearing. If streams existed in the arid 
region in full proportion to the land and its needs, 
there would be no question. As it is, great areas 
must forever remain unirrigated and, seemingly, 
much watered soil must be uneconomically used. 

The early settlers scattered almost at random 
along the courses of the streams. Therefore it was 
not possible to establish such a physical sequence 
of appropriations, consistent with private priorities, 
as would permit the primary use of water near the 
headwaters of the stream and a recurrent use of the 
return flow as it passed to lower areas along the 
same stream. Nevertheless, there are many cases 
where this would be desirable economically. It 
was not possible to foretell what lands or altitudes 
would prove most important in raising crops of the 
highest value, or those requiring water at specific 
periods of the season. It was not possible to fore- 
see the ultimate coming of an industrial population 
which, though late in time, would demand water 
for its operations. It is for the future to determine 
how such matters shall be met. 

The common law of England grew under con- 
ditions which upheld the rights of the riparian land 
owner in the flow of a stream. Nevertheless it war- 
ranted the limitation that prevented his complaint 
except as against “unreasonable” adverse private 
diversions. Is it not possible that for the common 
weal, and by means hereafter to be found legal, the 
time may come when the absolute and exclusive 
private right of an appropriator of water in the 
Mountain Region may find itself subject to limita- 
tions for the general good which may then be found 
“reasonable” ? 

The American frontier has closed. No longer 
is there a broad and open field for new legal thought 
or action. The Mountain Region is still a land of 
beauty of peak and of plain, but not a country of 
legal or political isolation. It has long been part 
of the common whole, in which the general law of 
the land vibrates, and to which it has made its con- 
tribution as its law has unfolded 
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REPORT AND RECOMMENDATIONS OF SENIOR 
CIRCUIT JUDGES 





Statement Issued by Chief Justice Taft, Chairman, at the Direction of Judges Attending Recent 
Conference in Washington—New Judges Needed to Take Care of Work—Sugges- 
tions Relating to Long Pending Cases and Reasonably Early Trials of Criminal Cases 
Conditions in the Various Districts—Circuit Courts of Appeals Substantially 
\breast of Dockets—Rules Respecting Review of Decisions of 
U. S. Board of Tax Appeals 





HE Senior Circuit Judges of the nine judicial 
Ei ircuits met upon the call of the Chief Justice, 
under tion 2 of the Act of Congress of Sep- 
tember 14, 1922 (42 St. 837, c. 306), in Washing- 


, on M ay, September 27th, 1926. 
There were present under the call: Circuit 
idge Bingham of the First Circuit; Circuit Judge 
Hough of the Second Circuit; Circuit Judge Wool- 
ley of the Third Circuit; Circuit Judge Waddill of 
the Fourth Circuit; Circuit Judge Walker of the 
Fifth Circuit; Circuit Judge Denison of the Sixth 
Circuit; Circuit Judge Alschuler of the Seventh 
Circuit; Circuit Judge Sanborn of the Eighth Cir- 
cuit; Circuit Judge Gilbert of the Ninth Circuit. 
Sessions continued for five days. Adjournment 
ok place on Friday, October 1, 1926 
The Conference had the benefit of consultation 
with the \ttorney General, and Assistant Attor- 
neys General Donovan and Marshall, Chairman 
Korner a1 Mr. Littleton of the Board*of United 
States Tax Appeals 
Each Senior Circuit Judge presented the re 
ports made to him by the District Judges within 
his Circuit as to the statistics of the civil and crimi- 
nal busing in the District Courts and the Cir- 
cuits Court f Appeals of his Circuit, with a full 
ind informal statement by him as to the real and 
tual nditions and the possibility of betterment. 
The ¢ ference is gratified at finding that sub- 
stantial progress has been made during the past 
year in reducing the delays and congestion of busi- 
ness whi recently added judgeships had been 
eale ve 
The records of the Department of Justice pre 
ented by tl \ttorney General showed the follow- 
ig table f the years 1923, 1924, 1925 and 1926, 
ir the t cial business in the trial courts of 
the Unite States, down to the close of business as 
June A the ist vea 
( ink ptcy Total 
: af 
83 67,17 10,19 57,338 177,787 
124 f i4 40 q 39,208 179,183 
125 . 18,525 59,959 163,311 
126 19 8,8¢ 8,368 58,017 155,307 
This s in increase in three vears of some 
ing more than six thousand cases, or of fifty pet 
cent o1 ( il docket in which the United States 
a pal t shows a reduction on the criminal 
ocket in the same period of from 67,173 cases in 
1923 t R82 ases in 1926, a reduction of over 
8,312 cases—more than forty-two per cent. As to 
he crit I ses, the evidence before the Con- 


ference, the statistical reports from the Department 
of Justice, the reports of the District Judges and 
the knowledge of the members of the Conference, 
lead to the conclusion that this result has been due 
to the increase in the number of judges, to the 
policy of the Department of Justice in discourag- 
ing the prosecution of insignificant and unimportant 
alleged violations of the law, and to the activity ot 
courts and district attorneys in seeking to remove 
from the docket the dead cases that can not be tried 
for lack of evidence. 

It shows a decrease of four and one-half pet 
cent on the civil docket in cases in which the United 
States is not a party. 

It shows a slight increase in the bankruptcy 
cases in the four years. 

The increase of 50 per cent in civil cases in 
which the United States is a party is explained, 
first, by the devotion of more of the time of the 
courts and Government officers to the criminal than 
to the civil side of the docket. It is explained also 
by the injunction suits brought to enjoin nuisances 
in the illegal sale of liquor. With respect to the 
private suits and the bankruptcy suits, the courts 
are holding their own. On the whole, substantial 
progress towards better conditions is manifest, but 
further steps should be taken in two directions to 
make these reports more satisfactory. One is to 
continue the ridding of the dockets of dead cases, 
and the Conference has deemed it wise to take steps 
to further this much-to-be-desired result, by the 
following recommendation: 

“The suggestion heretofore made in respect of 
long pending cases is repeated and strenuously 
urged, i.e., that 

“*In any case which might have been brought 
to trial, in which no action has been taken by the 
parties for one year, it shall be the duty of the 
Clerk to mail notice thereof to counsel of record 
and to the parties thereto, if their post office ad- 
dresses are known, thirty days before the opening 
of the term of Court following the first of January 
in each year. If such notice has been given, and 
no action has been taken in the case in the mean- 
time, an order of dismissal shall be entered as 
of course at the opening of such term of Court.’ 

“Criminal cases should be forced to trial w/i hin 
what the Court deems a reasonable time. To that 
end indictments and informations should be placed 
by the Clerk on the trial docket calendar or list at 
the term following issue joined, if trial can not be 
justly held at the term wherein plea is entered. 
Criminal cases are subject to the same control by 
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the Court as are civil cases, and indictments and 
informations should be ordered for trial, and tried 
or dismissed for substantially as has been 
above recommended in respect of pending causes 
generally.” 

Everyone who has attempted to deal with the 
question of delays in the administration of justice 
has found his path obstructed by a mass of un- 
intelligible statistics in respect to the exact condi- 
the dockets and the real business of the 


delay 


tion of 
courts. 

The statistics as they are now rendered need 
investigation and analysis to distinguish between 
real cases which should be tried, and those which 
merely lumber the docket and should be dismissed. 

The Conference has been advised that the 
Court of Appeals of New York has created a com 
mittee, of which Judge Pound of that Court 1s 
Chairman, to devise a plan for judicial statistics 
that shall be useful, and the need for change and 
reform in this respect is pressing. 

No single agency to induce Congress and State 
Legislatures to the enactment of measures to im- 
prove the administration of the criminal law could 
be more effective than the practical truth in respect 
to the condition of the courts in the prosecution of 
crime, and nothing would more stimulate a demand 
for greater speed in the disposition of the civil 
cases in behalf of the litigating public than the 
truth as to the delays and congestion in the civil 
dockets. 

The Conference has appointed a Committee of 
two of its members, Judge Hough and Judge Deni- 
son, to devise a plan of reports for the District 
Judges that shall bring to it at its next meeting 
more accurate information upon this head. If the 
result of what the Conference is able to do in this 
matter is encouraging, it may well lead to a recom 
mendation for the establishment, perhaps under the 
auspices of the Conference, of a small bureau of 
judicial statistics, engaged during the whole year 
in ascertaining the exact facts 

The tabular statement given above discloses 
the conditions in the District Courts. The Circuit 
Courts of Appeals have continued their admirable 
record and are substantially abreast of their dock- 
ets. A case in one of them is argued and disposed 
of in less than the year in which it is begun in that 
Court. In order to secure this, however, the judges 
of those courts have all the work they can do. 

While headway is made against the 
piling up of arrears, more judges are needed in 
certain parts of the country, not only to avoid fur 


beino 
being 


ther congestion but to catch up with the docket so 
that cases can be tried within a reasonable time 
We § therefore urgently recommend additional 


judges be provided in the following circuits and 
districts. As we recommended last year, we recom 
mend again this year that a new Circuit Judge 
be provided in the Second Circuit. That Circuit 
has now four Circuit Judges It has the largest 
docket of any of the circuits in the United States. 
It is in the great metropolis of the country—in the 
City of New York, and it is of the highest impor- 
tance that no arrears occur in that Court 
A fifth Judge would certainly avoid this and would 
avoid what too frequently happens in the Federal 
Courts—the breaking down of judges by overwork 

We recommend also, as we have already 


should 


done, 


a district judge for the Eastern District of Penn 
sylvania, and a district judge for the Northern Dis 
trict of California. 

not to add new judges to the judicial 
to take the places of judges who have died, 
respect to whose successors the Act of 1922 pri 


These judges are recommended 
force but only 


and ir 


occurring could be 


vided that no vacancy 
unless Congress should by additional legislation s 
direct. 

One of these judgeships is in the important 


important 


city of Philadelphia and the other in the 
city of San Francisco, and the vacancies made 


should be at once filled to prevent a falling behind 
in the District Courts there held. 
We also recommend that in Southern Iowa, 


special provision should be made for the 
ment of an additional judge, not to become a perma- 


nent addition to the judicial force in that district, 


appoint 


but only to assist the judge now office who is 
disabled by bad health from doing his full work. 
We renew our recommendation of last yeat 
that three new district judges be provided for in the 
Southern District of New York. In that district the 
results for the year ending June 30th ar llows 
Civil suits between private persons 
Pending June 30, 1925.. 4731 
Terminated during the year 157 
Pending June 30, 1926 449 
Civil suits by or against the United S 
Pending June 30, 1925. 4682 
lerminated during the year 229 
Pending June 30, 1926.. 4594 
Bankruptcy proceedings 
Pending June 30, 1925.. 4659 
Terminated during the year 2162 
Pending June 30, 1926 4398 
Criminal causes: 
Pending June 30, 1925 4989 
Terminated during the year 6225 
Pending June 30, 1926 . 2007 


Motions on General Cal lat eard dur 


year ? -s 325 


Number of 
ing the 
Bankruptcy 


Motions, discharges and sitions 417 


Final hearings in Naturalization 20,320 

There are six judges in this District and all 
have been constantly on duty have received 
assistance from the Circuit Judg the Circuit 





to the extent of 72 days, from other District Judges 
of the Circuit, 47 days, and from 12 or more District 
Judges from other Circuits, 378 days 


The very large increase in the population of 
Brooklyn and the Eastern District of New York 
makes a new district judge there imperative. The 
work in that District has rapidly fallen behind du 
ing the past year. The civil suits between private 
persons have increased in the year from 5,965 to 
7,298. The civil suits in which the nited States 
is a party have increased from 1,281 to 1,856 and 
the criminal cases from 3,463 to 3,748 

We renew our recommendation of a new dis- 
trict judge in the Western District New York, 
and one in the District of Connecticut. We also 
renew our recommendation that a new District 
Judge be provided in the District of Maryland. We 


made by 
to be created 
an, W the 
inade- 


add to our recommendations 
one in favor of a new district 
for the Eastern District of Michi: 
present judicial force of two judges is wholly 


' 
reviously 





ere 





quate; and another in favor of a new judge to be 
created in the Western District of North 
This 


Judges 


Carolina 
State has two districts and two District 


The growth of the State in population and 
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jurisdiction of the Circuit Courts of Appeals in this 
behalf. The rules should be wholly procedural, 
and relate only to matters not covered by the exist- 
ing rules of the several circuits, or rules of practice 
prescribed by the Supreme Court. 

The Conference thinks that existing rules, suffi 
ciently cover the restriction of argument to matters 
properly assigned as error and the right or absence 
of right of attorneys to practice in the Circuit. It 
therefore recommends the following rules only: 

Rules Respecting Review of Decisions of the 
U. S. Board of Tax Appeals. 
I 

Every petition for review of a decision of the 
U. S. Board of Tax Appeals shall set forth briefly 
the nature of the controversy, shail declare the 
Court in which review is sought, shall contain as 
signments of error separately stated and numbered 
in respect of each and every error asserted and in 
tended to be argued, and shall be verified by the 
petitioner or his attorney of record. 

II 

If error is assigned in the admission ot 
tion of evidence, or on the ground that a finding of 
the Board is unsupported by any evidence, a state 
ment of the evidence submitted to the Board shall 
be prepared by the petitioner. Such statement shall 
contain in narrative form the evidence material to 
the assignments of error, and shall be prepared by 
the parties and settled by a member of the Board 
in accordance with the general Equity Rules pro 


reyec 


mulgated by the Supreme Court of the United 
States. 
Ill 
The party applying for review shall file his 
petition with the Clerk of the Board of Tax Ap- 


peals, and serve a copy thereof with notice of 
filing on the opposite party or parties. The review 
shall be taken by such filing and notice. 
IV 

Within sixty days from such filing and notice, 
the Statement of Evidence, if any, shall be prepared 
and filed, and the Clerk of the Board of Tax Appeals 
shall transmit and deliver to the clerk of this Court 
copies duly certified as correct. of the following 
documents : 

1. The Docket Entries of proceedin rs before 


the Board. 
2. Pleadings before the Board. 
Findings of fact, opinion and decision of 
the Board. 


Petition for Review. 
The Statement of Evidence, if any, as set- 
tled or agreed upon. The time for such transmis- 
sion and delivery of documents may be enlarged 
by a member of the Board or a judge of this Court, 
and all such orders of enlargement shall forthwith 
be filed with the Clerk of the Board of Tax Appeals 
and certified copies thereof be sent to this Court 
with the above enumerated documents 
V 

If such certified copies are not delivered to the 
Clerk of this Court within sixty days from said 
filing and notice or before the expiration of the 
time enlarged by order, a motion to dismiss the 
petition for delay may be made, and shall be granted 
unless good cause be shown for the delay. 
WILLIAM H. TAFT, Cuter Justice, 

Chairman of the Conference 

Washington, D. C., October 2, 1926 
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OUTLINE OF CODE OF CRIMINAL PROCEDURE 





Committee of National Crime Commission Headed by Hon. Herbert S. Hadley of Missouri 
Prepares Draft—Statement of Method by Which It Was Considered and Agreed 


Upon—Proposals State Legal Propositions Which Can Be Embodied in 
Statutes or Constitutional Amendments—Necessity of Being Prac 
tical Kept in Mind by Committee 


outline of a code of criminal 
procedure prepared by the Committee on Crim- 
inal Procedure and Judicial Administration of 
the National Crime Commission, it will be of in 
terest to know the method by which this outline 
was considered and agreed upon. 

Of the sixteen who accepted appointment on 
this Committee, thirteen were able to participate 
in the discussion and preparation of this outline 
Those taking part were Judson A. Harmon, former 
Attorney General of the United States, and Gov- 
ernor of Ohio, under whose administration im 
portant reforms in the law of criminal procedure 
were accomplished; Dean Pound, former 
Commissioner of the Supreme Court of Nebraska, 
Dean of Harvard Law School; Dean John H. Wig 
more, Dean of Northwestern University Law 
School, extensive writer on subjects relating to the 
administration of criminal law; Joab H. Banton, 
District Attorney of the County of New York; 
Ulysses S. Webb, Attorney General of California 
since 1902, under whose administration the reform 
code of California was accomplished; Oscar Hal- 
lam, former Judge of the Supreme Court of Minne- 
sota, Chairman, Section on Criminal Law, Amer- 
ican Bar Association; Marcus Kavanaugh, member 
of special Committee of the American Bar Associa 
tion on Law Enforcement, 1921-23, Judge of the 
Superior Court, Chicago; Professor Edwin R 
Keedy, former Judge Advocate of the United States 
Army, and President, American Institute of Crim- 
inal Law and Criminology, Professor of Criminal 
Procedure, University of Pennsylvania; George M. 
Napier, Attorney General of Georgia, President of 
Association of Attorneys General; Colonel Philip 
S. Van Cise, former Colonel in the United States 
Army, World War, former District Attorney for 
City and County of Denver, in which office he suc- 
cessfully prosecuted members of ,the national 
“bunco ring”; J. Weston Allen, former Attorney 
General of Massachusetts; Dan Moody, former 
District Attorney and present Attorney General of 
Texas; and myself as Chairman. 

The work was begun on January 19, 1926, by the 
submission to each member of the Committee of a 
tentative draft of proposed changes in the criminal 
procedure generally prevailing in this country with 
a request for comments, criticisms and additional 
suggestions. The replies received from thirteen 
members of the Committee, with answers thereto, 
were then sent to all the other members of the 
Committee for their consideration and comment. 
This discussion by correspondence continued till 
April 26, when a meeting of the Committee was 
held at Washington, D. C., which was attended by 


I presenting the 


IR scoe 


Judges Hallam and Kavanaugh, Professor Keedy. 
General Allen, District 


Attorney Banton, Colonel 
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Van Cise, myself, and Professor Tyrrell Williams 
of Washington University 
as Executive Secretary. After a two-day discussion 
of the proposed provisions and the various criti 
cisms and comments, an agreement was reached 
on an outline of a code of procedure containing 
twenty sections. As the definite expression of some 
of the provisions agreed on could not be completed 
during this meeting, they were referred to sub- 
committees for preparation \. Sub-Committee 
consisting of General Allen, Professor Keedy, Dis- 
trict Attorney Banton, and Professor Williams was 
subsequently appointed to meet with me for the 
purpose of reviewing and passing upon these final 
drafts, and this Sub-Committee met in New York 
City for that purpose on June 1/7 and 18. In this 
way the Outline, now made public, was prepared 
I do not believe it is too much to say that no 
definite proposals for the improvement of our crim 
inal procedure have receivc 1 such careful and 
thoughtful consideration by so many men expert 
enced and informed upon this subject 

In making these proposals, which are intended 
to state legal propositions which can be embodied 
in statutes or constitutional amendments, we have 
had in mind the necessity and advisability of being 
practical We have sought to accomplish the 
largest possible measure of correction of the faults 
of existing codes of criminal procedure that can 
reasonably be expected considering the present atti- 
tude of the public towards such questions, The 
traditional ideas of the American people as to the 
administration of justice make it necessary that we 
should move slowly in initiating changes. There 
are two theories upon which codes of criminal pro- 
cedure are founded. First, there is the theory that 
a code of criminal procedure should be framed pri- 
marily for the protection of the citizen against 
possible injustice and oppression by the state. 
Second, there is the theory that a code of criminal 
procedure should provide for such a judicial investt- 
gation of a charge of crime as will lead to a prompt 
and definite decision as to geuilt and punishment 
I believe it can be fairly stated that the code of 
criminal procedure that now obtains in practically 
all our states belongs to the although 
present conditigns seem to demand that the second 
theory is that one that should obtain, 
effectively to protect itself against its enemies. In 
these suggestions we have sought to protect effect- 
ively the rights of the citizens, to safeguard the 
innocent against conviction and also remove from 
existing codes provisions that work for the escape 
of the guilty. Where existing practices work to 
the prejudice of the innocent and tend to create 
an advantage in favor of the rich we have sought 
to correct such conditions. We do not. of course, 
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iim to have provided a system which will fully 
accomplis ill the desired results. Sut that the 
ne proposed will work better than the codes now 
generally in effect in the different states we con- 
fidently assert. For under its provisions the trial 

a criminal case will become less of a game or 

ntest kill, cunning and endurance between 
posing vvers, and will become more of a 

idicial investigation under the trained and im- 

rtial direction of the judge to ascertain the truth. 

We have not proceeded on the theory that no 
ent persons are ever prosecuted or convicted, 

lo we for a moment contend that in the prose- 
ution of those manifestly guilty there should be 
iny disregard of established safeguards and recog- 
nized privileges. There will probably be no state 
in which the adoption of all these proposals will be 
ecess there is probably no proposal made 
that has not in substance at least been adopted in 
me stat In a number of states a majority of 
these proposals are now the law. But it is inter- 
esting to note that two of the most important 
changes recommended, viz., the right of the judge 
t mmet n the evidence, as at common law, and 
the right to comment on defendant’s failure to 
testify, are now the law in a very limited number 
states. The first of those provisions obtains in 


mly eight states and the latter in only two and to 
limited extent in only three others. It also is of 


interest to note that there were no proposals that 
were more fully and completely agreed to by ail 
the members of the Committee than these two, 
which have also received the approval of practically 
all who from the standpoint of experience and study 
have considered the reform of our criminal pro- 
edure ther of these changes could be accom- 
plished in most states simply by an act of the state 
legislature These provisions are found in the 
criminal procedure of the people of Canada and 
England, from which latter country we inherited 
ir svsten I jurisprudence and procedure. Thev 
lso obtain in the procedure of every other civilized 
ition in which trial by jury is provided for. 
judged from a practical or theoretical standpoint 
it is difficult to understand why there should not be 
rovide r every jury trial, a disinterested expert 
1uthority to advise and assist the jury in dealing 


with the facts as well as the law. In the absence 
of such an authority the jurors look to the lawyers 
or advice and direction and the result is that a trial 


becomes a contest between opposing counsel, in 
which the ablest lawver usually wins. The argu- 
ment usually offered against this reform is that it 
might lead to official oppression and injustice. Why 
should we, the greatest self-governing nation in the 
vorld, be more concerned over the fear of official 
/ppress d injustice than any other people? 
Why s ve be more solicitous than any other 
nation as to devising privileges for those accused 
i crin ich do not obtain in the system of other 
countri In short, why in the prosecution of 
ffenders against our laws should we maintain pro- 
Visions in criminal procedure that are opposed to 
the iudgment of the past. present expert authority 
nd the rest of the world? 

To state the reasons why the judge has been 
eliminated as a directing influence in the trial of 
a criminal case in all but eight of the American 
states, would involve a discussion and explanation 
f condit which have long since ceased to exist 





And the reasons why the right of the trial judge 
to direct the trial has not been restored are to be 
found in the practical operation of our state legis- 
latures which, insofar as such legislation is con- 
cerned, have been generally controlled by lawyers, 
who have been disposed to look at such questions 
from the standpoint of defendant’s counsel. WNa- 
turally these men have been more in favor of the 
maintenance of existing procedure, under which 
they can practice effectively, than they have been 
in securing a system that will result in the prompt 
and certain conviction of the guilty. If the public 
want a better system they must secure it through 
their own initiative and the dominating influence 
of public opinion. This was the experience of the 
people of England who, after over half a century 
of discussion, accomplished some seventy years ago 
the establishment of an effective system of criminal 
procedure against the opposition of many of the 
leaders in the legal profession, including many 
judges. Aside from the selfish interests involved 
it is generally difficult for those responsible for a 
system to realize its defects and accomplish its 
correction. 

By these statements I do not mean to assert 
that there are not many high minded, able men in 
the legal profession and on the Bench who have 
actively and effectively interested themselves in 
the reform of our procedural and substantive law. 
The records of the American Bar Association and 
of the State Bar Associations, of the American Law 
Institute and of this organization, would over- 
whelmingly disprove such a charge. But those who 
have taken the lead in such associations jn advo- 
cating reforms are as a general rule not the lawyers 
who defend criminal cases or the lawyers who serve 
in state legislatures. The experience and self inter- 
ests of the latter cause them naturally to array 
themselves in support of the established order for 
the maintenance of what they are pleased to desig- 
nate as the ancient bulwarks and safeguards of 
liberty and innocence. 

| have stated the practical side of this situation 
because it is just as necessary that it should be 
understood by the public if the problem is to be 
dealt with successfully as it is necessary that the 
theoretical correctness of the proposals made should 
be understood. 

As further evidence of the practical phases of 
this situation only one additional comment may be 
made. In every American state when a sincere 
effort is made to remedy an existing evil by statute 
or constitutional amendment, guidance is sought 
through an examination of the statutes and con- 
stitutions of other states. What we offer is a 
synthetic arrangement of approved practices in 
criminal procedure, each one of which actually has 
been tested by human experience either in this 
country or in England. It is reasonable to antici- 
pate that this outline will be recognized by broad- 
minded legislators in any particular state as a 
convenient means for enabling them to be guided 
by the experience of others. 

Many causes have contributed to the result 
that 90% of those guilty of committing major 
crimes in this country are not apprehended and 
punished. Many causes contribute to the result 
that approximately 75% of those apprehended and 
prosecuted for major crimes escape the minimum 
punishment provided by law. That the archaic, 
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cumbersome and ineffective stem of criminal pro- 
cedure that now obtains najority of our states, 
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ten the jury 
] g that a Defendant’s failure 
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t il la, or any other country 

X 

[he Defendant and the State shall be entitled 
legal process to secure the attendance of wit- 
nesses and each may, if the presence of a witness 
annot be secured, take the deposition of such wit- 
ness whether within or without the State, under 
such conditions to be fixed by the Court as will 


protect the rights of the Defendant. Both the State 
may use the testimony of any 
rho has testified at any hearing 
of said charge, providing said testimony was given 








in the presence of the Defendant with an oppor- 
tunity for him to cross examine such witness. The 
Court ma » under such conditions as will pro- 
tect the rights of the Defendant permit the State or 
the Defendant to take the deposition of a witness 
within its jurisdiction, upon a showing that said 
witness kely to leave said jurisdiction before 
he ¢ 1 case 

\ the written testimony of a witness to be 

sed in a later trial. Depositions are generally authorized in 
lawsuits between private citizens. In all states they should be 
1 cases, under proper safeguards.) 
XI. 

[he Defendant shall be presumed to be inno- 
cent of the offense charged, but the effect of this 
presut hall be « place upon the State 
the bu proving 1 guilty beyond a reason- 
able doubt nd the Court shall so instruct the 

r 
(Tt tion is directed against the overemphasis that 
is been jf ed on the presumption of innocence by the deci- 
S f es. ) 
XI] 

In tl nduct of the trial, including the ex- 
uminatio1 f witnesses, the judge shall have the 
same powers as at common law. He shall instruct 


11 


the jury the law applicable to the case and in 
said instructions may make such comments on the 


evidence and the testimony and character of any 
witness in his opinion, the interests of justice 
may require provided, however, that the failure 


of the Court to instruct on any point of law shall 
ot be ground for setting aside a verdict of the 








jurv unless such instruction is requested by the 
Defen« S instructions and comments by 
the tria urt shall be reduced to writing, before 
lelivery, unless a stenographic record is made at 
the tin delivery 
During t early days of our country’s history in many 
st l passed and nstitut amendments were 
1 1 i the effect educing the power of the 


ize to that of a mere umpire unconcerned in the actual dis- 











ery of 11 guilt or innocence. In a few states, and 

in the Fe the power of the judges remained as it 
wiginally t ccording to the common law of England. 
The purt f the section is to restore this judicial power in 
hose st here it w sely taken away to the unfair 
{ ug minals financially able to employ eloquent 

€ Ss 

I -ases a five-sixths verdict of a 

iry sl ( sufficient to convict, except in cases 
where death may be the penalty imposed, and in 


vhich cases the verdict of the jury must be unani- 











mous. In misdemeanor cases triable before a jury 
the jury shall consist of six, and a five-sixths verdict 
shall be sufficient to convict. The Defendant, in 
any case except where the death penalty may be 
imposed, may waive a trial by jury and have the 
case tried by the court. In all jury trials, only the 
question of guilt shall be decided by the jury, and 
the trial judge shall fix such punishment as may 
be authorized by law. Before sentence the judge 
shall be advised of the Defendant’s criminal record 
so far as obtainable, and may seek information as 
to his mental condition. 

(In many states a verdict by fewer than all of a jury is 
permitted in civil suits, and in several states in criminal trials. 
Experience has proved the wisdom of such provisions. The 
same system should be applied in criminal cases in all states. 
In misdemeanor cases, it is believed that speedy and impartial 
justice can be obtained by a jury of six. If a defendam is 
willing to waive a jury and submit his case to the judge, the 
statutes of all states should be elastic enough to permit this 


to be done.) 
XIV 

A Defendant shall have the right to appeal to 
an appellate court following a verdict and judgment 
of guilty. The appellate court shall, on appeal, in 
addition to the issues raised by the Defendant, con- 
sider and pass upon all rulings of the trial court 
adverse to the State which it may be requested to 
pass upon by the prosecuting officer of the county 
or the attorney general of the State. The State may 
also prosecute an appeal by the prosecuting officer 

by the attorney general of the State from any 
adverse rulings or decision of the trial court, except 
a verdict and judgment of not guilty. On the hear- 
ing of an appeal a judgment of conviction shall not 
be reversed on the ground of misdirection of the 
jury or rejection of evidence, or for error as to any 
matter of pleading or procedure, unless in the 
opinion of the appellate court, after an examination 
of the record before the court it shall appear that 
the error complained of has resulted in a miscar- 
riage of justice. 

(According to the Supreme Court of the United States, 
“law is a statement of the circumstances in which the public 
force will be brought to bear upon men through the courts.’ 
(213 U. S. 356.) This typically modern and American defini- 
tion emphasizes the importance of courts, and especially appel- 
late courts, in preserving and effectuating what we call law. 
To a limited extent there should be a right to appeal in crimi- 
nal cases even when the Defendant wins in the lower court. 

The latter part of this section is directed against the doc- 
trine that all error in criminal cases is presumed to be prejudi- 
cial error. Many thoughtful lawyers think that this doctrine, 
which is peculiarly American, is the most disastrous doctrine 
that has developed in the criminal jurisprudence of America. 
It has resulted in the reversal of an average of one-third of 
all criminal convictions, taking the country as a whole.) 

XV 

All appeals shall be taken within ——— days 
after the judgment of the court. The record of 
the appeal! shall be perfected and filed in the appel- 
late court within —— days after the appeal is taken 
and shall be given precedence over civil appeals. 

The appellate court may call witnesses or re- 
ceive affidavits in reference to any controverted 
question of fact relating to the procedure in the 
trial, or may call upon the trial court to examine 
into and correct a statement in reference to such 
matter of procedure. In all appeals, typewritten 
transcripts of the record and typewritten briefs 
may be used by permission of the appellate court. 
In case the appellate court considers the punish- 
ment fixed is excessive, it may reduce the same 
without remanding the case for new trial. 
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In all capital cases, the record must be re- 
viewed by the highest court of appeal. If the De- 
fendant be found indigent by the trial court, the 
expense of the appeal together with a reasonable 
attorney fee to be fixed by the court shall be paid 
by the ‘county in which the crime was commrtted. 

(The purpose of this sect 
in connection with appeals, without prejudicing the rights of 
Defendants. ) 


s to prevent avoidable delay 


XVI 

If on an appeal by the Defendant the judgment 
of conviction shall be reversed and remanded the 
case shall be promptly set for retrial and on such 
retrial the Defendant shall be subject to prosecu- 
tion on the original charge made in the indictment, 
even though he may have been convicted at the 
first trial of some lesser offense. 
of this section is to prevent avoidable delay 


ippeals, without prejudicing the rights of 


XVII 
No court authorized to place a Defendant on 
probation shall consider and pass upon an applica- 
tion therefor without giving reasonable notice to 
the prosecuting officer and according him a right 
to be publicly thereon. No public official 
authorized to hear or grant pardons or paroles shall 
consider an application therefor until reasonable 
notice has been given, if possible, to the prosecuting 
officer who secured such conviction, the prosecuting 
officer of the county at the time of said application 
and the trial judge; and the decision by a public 
official granting a parole or pardon shall state the 
reasons why the same is granted, which statement 
shall be made public five days before such pardon 

or parole becomes effective 


(The purpose 
in connection with 
Defendants. ) 


heard 


(While the pardon and probation system is now recog 
nized as a good and necessary feature in modern American 
criminal justice, in some states grave abuses have appeared in 
connection with pardons and probations. This section is di 
rected against these abuses.) 


XVIII 


A Defendant appealing from a judgment of 
conviction shall remain in custody unless the trial 
Court shall on granting the appeal certify (provided 
the charge is one which is bailable) that there is in 
its opinion reasonable ground for the prosecution 
of said appeal. The appellate court shall on appli- 
cation also have the power to issue such certificate. 


In case of such certificate the Defendant shall be 


released on bond fixed by the trial or appellate 
court. 

(The system described exists in the Federal courts and 
in the courts of many states. It should be extended to the 


courts of all states s ve a striking inequality to the 
advantage of criminals with money and to the disadvantage 
of criminals without money, and at the same time to remove 


as to rem 


a real danger to society Ar presumption of innocence is 
certainly refuted by a judgment conviction. ) 


A. Whenever a person under indictment de 
sires to offer a plea of insanity he shall present such 
plea ten days before trial or such time thereafter as 
the court may direct 

B. If a Defendant when brought to trial for a 
appears to the court to be or is 
insane so that he can 


criminal offense 
claimed by his counsel to be 


not understand the proceedings against him or 
assist in his defense the question of his sanity shall 
first be determined and if he 
he shall not 
proper institution. If 


is found to be insane 
be tried, but shal! be confined in a 
later he is found to be sane, 











he shall then be brought before the court on the 
original charge and the prosecution shall not be 
prejudiced by such lapse of time. 

( Whenever in the trial of a criminal case 
the defense of insanity at the time of the commis- 
sion of the criminal act is raised, the judge of the 
trial court may call one or more disinterested quali- 
fied experts, not exceeding three, to testify at the 
trial and if the judge does so, he shall notify counsel 
for both the prosecution and defense of the wit- 
nesses so called, giving their names and addresses. 
On the trial of the case, the witnesses so called by 
the court may be examined by counsel for the 
prosecution and defense. Such calling of witnesses 
by the court shall not preclude the prosecution or 
defense from calling other expert witnesses at the 
trial. The witnesses called by the judge shall be 
allowed such fees as, in the discretion of the judge, 
may seem just and reasonable, having regard to 
the services performed by the witnesses. The fees 
so allowed shall be paid by the county where the 
indictment was found. 

D. Whenever in any indictment or informa- 
tion a person is charged with a criminal offense 
arising out of some act or omission, and it is given 
in evidence on the trial of such person for the of- 
fense that he was insane at the time when the 
alleged act of omission occurred, then if the jury 
before whom such person is tried concludes that 
he did the act or made the omission, but by reason 
of his insanity was not guilty according to law for 
the crime charged, then the jury shall return a 
specia! verdict that the accused did the act or made 
the omission but was not guilty of the crime 
charged by reason of his insanity 

. When the special verdict provided for in 
Section D is found, the court shall immediately 
order an inquisition to determine whether the 
prisoner is at the time insane, so as to be a menace 
to the public safety. If it is found that the prisoner 
is not insane as aforesaid, then he shall be immedi- 
ately discharged from custody. If he is found to 
he insane as aforesaid, then the judge shall order 
that he be committed to the state hospital for the 
insane to be confined there until he has so far re- 
gained his sanity, that he is no longer a menace to 
the public safety. 


(This section has to do with the borderland between law 
and medicine. The practice suggested has already been es- 
tablished in some states, and undoubtedly is far preferable to 
the archaic practice of the common law which exists in most 


States.) 
XX 


an indictment has been returned for an 
information filed in a court of record, there shall 
be no nolle prosequi entered except on a written 
statement of the prosecutor, reasons 
therefor. If, in the opinion of the trial court, such 
‘casons are not sufficient to justify such action, 
the judge can refuse to enter said dismissal or he 
can make further investigation as to whether such 
case should be prosecuted. If the trial judge de- 
cides that such prosecution shall continue, he shall 
have the authority, if he thinks the interests of 
lustice require it, to appoint a special prosecutor 
to conduct said case. 


Aftet 


giving his 


is an abandonment of 
ficial. It places an 
power in one man This power is naturally 
liable to abuse, sometimes through corruption, more frequently 
through politics and incapacity The section is directed 
against the abuse of the necessary power of nolle prosequi.) 


(A nolle prosequi in a criminal cas¢ 
prosecution by the chief prosecuting 
extraordinary 
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Jurisdiction and Procedure, by John C. 


EDERAI , 
[- Rose, U. S 
Matthew Bender & Co., 1926, pp. 953. $10. 


S. Circuit Judge, 3rd Edition, Albany: 


[here is one rarely pleasing quality about Judge Rose’s 
book, and that is the low ratio of footnotes to text. 
So many modern text books contain simply juxtaposi- 
tions of irreconcilable statements, with arrays of au- 
thorities to support each marshaled in the footnotes, 
that it is refreshing to find a writer who regards 
petere fontes, non sectari rivulos as a respectable com- 
mand, and who takes the time and trouble to evolve 
from conflicting authorities an underlying principle of 
universal application. Judge Rose can utter conclu- 
sions from the stage in a magisterial voice which is 
clearly audible above the roar of conflicting minor 
premises in the wings. 

So much for its general attributes. A more par- 
ticular matter is whether the book has lived up to the 
promise of its title. In so far as it purports to treat of 
federal jurisdiction, it certainly has. In so far as it 
purports to treat of federal procedure, it certainly has 
not. 

The Supreme Court has informed us that pro- 
cedure includes pleading, evidence and practice, and 
that practice includes those legal rules which direct the 
course of proceeding to bring parties into the court 
and the course of the court after they are brought 
in. A lawyer turns to a book on federal procedure 
with the hope of being enabled to handle his case and 
take his various steps in conformity to the aforesaid 
legal rules as applied by a federal court ; and a trouble- 
some and useless statute,’ directing federal courts (on 
the law side) to follow state practice “as near as 
may be,” makes him start out with a mind crowded 
with a hundred queries. What he would like to find 
is a chapter or two taking up chronologically the 
various steps in a case and telling him wherein state 
practice is his guide, or else giving the federal rule 
when one exists. But he will search in vain through 
the index and text of the present volume for even 
such commonplace titles as “examination before 
trial”,* “bills of particulars”, “orders to show cause” 
and “motions directed to the pleadings.” Nor would 
he ever know that initial process must be issued not 
by the attorney but by the marshal unless by chance 
he opened the book at Sec. 300. His curiosity as to 
whether a state statute on summary judgments applied 
to federal courts is only partially satisfied by Sec. 518, 
and the subject of calendar preferences is an altogether 
omitted topic. Bills of exceptions have always been 
a bugbear to lawyers accustomed to code practice under 
which they have been largely abolished. The average 
lawyer knows that in actions at law the jurisdiction of 


S R. S. Sec. 914 


1 Kring Missour 107 T S. 221, 231 (1883) 
Ty 
The at ect is imperfectly dealt with in Sec. 508 


the appellate court may be defeated by failure to 
settle and file them in time. While the function of 
bills of exceptions is in some places vaguely hinted at,* 
yet no mention is made of Exporters etc. Co. v. But- 
terworth-Judson Co.,° which overruled a number of 
lower court decisions and held that the term of court 
could not be extended by stipulation for the purpose 
of enabling a bill of exceptions to be duly settled. 

While the reference® to the new statute’ expressly 
allowing writs of certiorari to issue to a circuit court 
of appeals prior to the decision of such court contains 
a citation of a 1925 case incidentally showing an 
exercise of this power, yet no mention is made of The 
Three Friends,® the leading case on the principles gov- 
erning the court’s discretion in the premises. A most 
serious omission occurs in Sec. 314 where in treating of 
the statute,® relating to constructive service on absent 
defendants, lower federal court decisions alone are 
cited, to the complete exclusion of Chrichton v. Wing- 
field,’ and other Supreme Court cases therein cited. 

The practice of padding text books with reprints 
of statutes in extenso is normally to be discouraged. 
But it was eminently proper to include the Judicial 
Code in this volume, since the Government Printing 
Office has edited no copy since 1912. Yet to reprint 
the Judiciary Act of 1789" while omitting the Circuit 
Court of Appeals Act of 1891"* is to indulge in some- 
what vagarious conduct. 

The foregoing will show that the sins of the book 
are all of omission. Judge Rose’s prestige as a circuit 
judge in itself gives the book preeminent authority and 
his diligence and care in making inductions and gen- 
eralizations make his work the best in a field which has 
yet to be satisfactorily covered. That he has taken time 
from his judicial labors to give the profession so 
promptly that revision of his work which the 1925 
statute’® rendered imperative, is conduct calling for the 
sincere thanks of bench and bar. 

New York. 

Elements of Practice in the New York Courts 
under the Civil Practice Act and the Rules of Cwil 
Practice, by Edwin D. Webb, Albany: Matthew Ben- 
der & Co., 1926, pp. xvii, 549. $7.50. One of the 
finest text books on New York Practice ever written 
was the short and now almost forgotten “Introduction 
to Practice,” by Professor George A. Miller. One of 
the exceptional features of this little book was its sim- 
plicity, coupled with a clear and compact style. With- 


PAxTon BLarr. 


4 Secs. 62, 512 

5. 258 U. S. 365 (1922) 
6 Sec. 674 

7. 43 Stat. 938. 

8 166 U. S. 1 (1897) 
9. Jud. Code Sec. 57 
10. 258 U. S. 66 (1922). 
11 1 Stat. 73 

12 26 Stat. 826 
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out appearing in any degree cryptic or condensed it 
nevertheless covered all the ordinary proceedings in a 
civil action in such manner as to show the theoretical 
bond which held them all together as parts of a single, 
logical and highly developed system. As stated in the 
preface, as matter “in confession and avoidance,” Pro- 
fessor Webb frankly avows his indebtedness to the 
“Introduction to Practice’ and he states that the pres- 
ent book is intended to take the place of its predecessor. 

Considered as a book intended primarily for use 
by law students this volume of moderate size is bound 
to do well. It is well written, accurate and authori- 
tative. While the arrangement of the subject matter 
might be considered by some as illogical and unortho- 
dox, there is no possibility of confusion. After pre- 
liminary chapters on the System of Courts, the Statute 
of Limitations and Parties to Actions the bulk of the 
book follows the course of ordinary civil actions from 
the service of process to the enforcement of judgment 
and it does not seem particularly important that the 
provisional remedies are discussed after the chapters 
bearing upon the pleadings and incidental practice or 
that the subject of parties is discussed before the sub- 
ject of the commencement of the action. 

The latter portion of the book treats particular 
actions, such as those relating to Real Property, Matri- 
monial Actions, and so on, Special Proceedings, Costs, 
Appellate Practice and Surrogate’s Court Practice ; and 
there is an appendix containing most of the ordinary 
common practice forms. 

The title is well chosen and it would be difficult to 
find a single volume giving a more comprehensive, 
bird’s-eye view of the general subject of New York 
Pleading and Practice. 

Probably the greatest need of both students and 
practitioners at the present time is a return to the old- 
fashioned treatise in which the fundamental and theo- 
retical aspects of a subject are fully and exhaustively 
discussed. While the common impression of the aver- 
age practitioner may be otherwise, the undoubted fact 
is that the need for such theoretical discussion exists 
to a greater extent in connection with the subject of 
Pleading and Practice than perhaps any other. It ts 
to be hoped that at some time in the not too distant 
future Professor Webb can find time to place at the 
disposal of the profession another volume in which 
he shall depart from the beaten path and follow the 
example set so many years ago by Professor Pomeroy 

New York. Harotp R. MEDINA. 

Readers of Sinclair Lewis’s “Babbitt” will re- 
member that many of his most telling shots were 
directed at the claim that business life was, in part 
at least, moved by the ideal of service to, the com- 
munity. To him this was but self-deception at best 
and arrant hypocrisy at worst. The other view is 
supported in a new Harper publication, The Ethics of 
Business, by Edgar L. Heermance (pp. 244, $2.00) 
Most of the book is filled with descriptions of the 

















































lllinois Law Review, June (Chicago) [mport- 
ance of Legal Novels, by Frank J. Loesch; Origin and 
Growth of Western Irrigation Law, by Delvy T 


Walton. 

Harvard Law Review, 
—Petty Federal Offenses an 
anty of Trial | 


June (Cambridge, Mass.) 
1 the Constitutional Guar 


by Jury, by Felix Frankfurter and 





conduct that have arisen in innumerable 
industries governing their relations inter se, toward 
their employees and toward the public. An unbiased 
reader can hardly avoid being convinced of the reality, 
to some extent at least, of the service ideal and even 
more of the improvement in business morals. A weak- 
ness in the book, however, is that Mr. Heermance 
makes no attempt to examine how far his high-sounding 
codes are honored in practice; in fact he seems (p. 29) 
to regard such an inquiry as no essential part of his 
subject. And occasionally his enthusiasm leads him 
into rather strange positions, as, for example, that the 
“high grade art work” of our outdoor advertising is 
“one of the important factors in educating the artistic 
taste of the American people.” Or again while he 
highly (and properly) approves the motto, “Truth,” 
of the advertising industry, he is equally pleased by 
the action of the motion picture industry in changing 
an historical film from what was admittedly a correct 
representation of past facts to a false one, merely to 
avoid the displeasure of a section of its customers 


good business, no doubt, but why the pretense of 


codes o! 


“service”? 

Preparation and Construction Wills, by Clar 
ence M. Lewis. Albany: M. Bender & Co., pp. 1123 
$15.00. What the purpose of this book is, and what it 
contains can best be set out by paraphrasing its preface 
Its object, it says, is to furnish a guide for the prepara- 
tion and construction of wills. It follows the same 
original plan as the author’s earlier work on the “Law 
of Leases,’ which was described in the December, 1925, 
issue of the JouRNAL. Thus it is not a comprehensive 
treatise but a convenient handbook. To this end it 
contains forms of all the usual clauses as well as of 
other more specialized ones, each form being followed 
by abstracts of cases, both American and English, deal- 
ing directly or indirectly with the questions raised by 
that particular form. These in turn are followed by 
reprints from legal periodicals (although these are prac- 
tically confined to the Columbia, Harvard and New 
York Law Reviews, and the New York Law Journal, 
with the Michigan Law Review appearing a few times 
and about four others once each). These are also ref- 
erences to the pertinent sections of leading text books 
Blank pages at the end of each clause permit further 
annotation \n original and useful page contains the 
questions which typically should be asked the prospec- 
tive testator by the draughtsman. Mr. Lewis’s ar- 
rangement assumes some intelligence on the part of 
the reader. He simply places before him what he con- 
ceives to be the leading authorities and leaves to him 
the task of working out what underlying and unifying 
principles there may be. The result is in refreshing 
contrast to the paste-pot-and-shears type of text, string- 
ing together its cases so superficially that only the most 
innocent of readers can imagine any real harmonizing 
labor by the author. 


E. W. P 
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Leading Articles in Current Law Reviews 


Thomas G. Corcoran; The Duration 

tween the United States and Gern 

Hudson; The Business of the Supreme Court of the 

United States—A Study in the Federal Judicial 

tem \ From the Judicial Code to 
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man ; Recording Acts and Titles by Adverse Possession 
and Prescription, by W. W. Ferrier, Jr.; Some 
Epochal Decisions of the United States Supreme Court 
and Dissenting Opinions Marking Critical Eras in the 
Nation’s History, by Charles E. Chidsey. 

American Law Review, July-August (St. Louis, 
Mo.)—Jurisdiction Over Foreign Corporations, by 
Maxwell E. Fead; Tort Liability of Manufacturers 
and Vendors, by Lester W. Feezer; Some Problems 
of Modern Collateral Banking, by Malcolm H. Lauch- 
heimer; Developing the Lawyer’s Personality, by 
Dwight G. McCarthy; An Inter-American Negotiable 
Instruments Law, by Charles Sumner Lobingier. 

Virginia Law Register, August (Charlottesville, 
Va.)—Some Virginia Law Books in a Virginia Law 
Office; A Code of International Law, by Richard 
Harding Armstrong. 

Virginia Law Register, September (Charlottes- 
ville, Va.)—The Virginia Bill of Rights, by Edward 
P. Buford; Some Virginia Law Books in a Virginia 
Law Office. 

The Canadian Bar Review, September (Toronto, 
Ont.)—Delegation of Powers of Parliament, by Mr. 
Justice Riddell; The Residue of Power in Canada, by 
Herbert A. Smith; Origin, Early History and Later 
Development of Bills of Exchange, by Frederick Read; 
The Problem of Liquor Legislation in Canada, by J. F. 
Davison. 

The Law Quarterly Review, July (London, Eng- 
land )—The New Law for the Seas; Further Progress, 
by Dr. Louis Franck, G. C. V. O. President Interna- 
tional Maritime Committee; Compound Settlements 


Under the Settled Land Act, 1925, by Eustace J. 
Harvey; French and English Civil Procedure; A 


Parallel, by A. C. Wright; Territorial Waters, by 
Temple Grey, M. B.; The Law of Treasure Trove, by 
Cecil S. Emden; The Crown and Its Servants. III 
Protections, by E. F. Churchill, D. Litt. 
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erty Federal Income Tax (Part II), by 
louglas \laggs; Restraining the Assessment or 
le Federal Tax, by Joseph L. Lewinson. 
nia Law Quarterly, June (Morgan- 
\\ Justice in ( nial Virginia, by Oliver 
( d; The Necessity of Delivery in Mak- 
o | W. Lewis Roberts; The Transcript of 
é is a Substitute for Special Bills of Ex- 
é Carlin; Reasonable Doubt under the 
Si \ct in West Virginia, by C. N. Camp- 
Review, June (lowa City, la.)—Ab- 
ies Criminal Procedure, by Rollin M. Perkins; 
e Revision on Change of Venue in Mu- 
il Courts, by Wayne G. Cook; Rate-Making and 
e O 1 Financing of Railways, by Scott 
Row 
iH Review, July (Madison, Wis.) 
The Executive Department’s Exercise of Quasi-Ju- 
cial Quasi-Legislative Powers in Wisconsin 
concluded Ray A. Brown 
O7 ww Review, June (Eugene, Oregon) 
Orego Relating to Chattel Mortgages upon Fluc- 
iting Stocks of Merchandise, by Lamar Tooze; The 
English Struggle for Procedural Reform, by Edson R. 
Sunderlat e American Judicial Council, by Albert 
Ridg \dministrative Finality—A Reply, by 
Perc \ pe \dministrative Finality—A Re- 
joinder » el C. We 
The Lawyer and Banker, July-August (Detroit, 
Mich Lincoln, The Lawyer, by Frederick Landis; 
i ffect « tion of Title Records, by F. C. Hack- 
By ALBERT 
HY is it that a lawyer must be fifty before 
Wy he comes into his most profitable practice? 
Why must a young lawyer of twenty-five 
either work on a meager salary, or else half starve? 
Why is it that the young lawyer of thirty is ordi- 
irily only far enough along to merely half feel, 
half know, half sense, that there is a dawn some 
place, some where, some time? Why is the lawyer 
f forty generally just far enough advanced to 
begin to feel that some day he, like others, might 
ome into his own? The same answer may be 
given t | these questions—it is largely be- 
cause it es a long, bitter experience, before 
he kn oe »w to handle law business is 
gained 
Hard cks have drilled this knowledge deep 
own int Ider lawyer’s innermost soul. Like 


learning to run a piece of machinery or an automo- 
bile, it has become a second nature to him. He 
follows these principles almost without knowing 
it, but the inexorable rules are there just the same, 
and must be followed. 

I firmly believe that if a lawyer at twenty-five 
can be made to know as much about the proper 
methods of doing business as the lawyer of fifty 
knows, success will be his within half the time. 

About the first requisite is for a lawyer to vis- 
ualize the attitude of his client. He should fully 
comprehend the client viewpoint. Clients want 
results. That is what they go to a lawyer for. 


Client Has “Legal Toothache” 


When a person has the toothache, and it gets 
so bad that he has to go to the dentist, he wants 
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that dentist to produce results. The patient wants 
the toothache relieved, the pain stopped. He is well 
nigh distracted. Home remedies have been tried. 
They have failed. He has come to the end of his 
rope. His whole case is summed up in his direc- 
tions to the doctor, “Do something, please—I can’t 
stand this any longer.” Postponement, delay, ex- 
cuses—none of these satisfy. The patient wants a 
remedy. That is what he has gone to a dentist for. 

When a client has a legal toothache, he is just 
as anxious to get results from his lawyer. His own 
ingenuity has failed him. This thing and that have 
been tried to no avail. The client is still in trouble. 
He wants relief. He determines to seek out a 
lawyer. 

He has heard of a certain attorney and decides 
to hunt him up, to lay his case before him. Bye 
and bye he presents himself at this lawyer’s office. 
Idle curiosity has not lured this client to the door of 
an attorney, nor has a desire to kill time, or to pay 
a friendly visit been the compelling motive. In all 
ordinary cases, the underlying reason is that the 
client believes himself in danger. His reputation, 
his fortune, his family, his freedom, his very life 
may be at stake. 

Of course he may be mistaken. His troubles 
may be fancied ones. In his instance, the saying 
may be true that, “The misfortunes hardest to bear 
are those which never come.” 

But to the client these dangers are real. His 
troubles are present ones. His longing for relief 
can be put off no longer. But one thing will satisfy, 
and that is, a remedy. He wants results. 

The Lawyer’s Two-fold Duty 

To devise a proper remedy, and to apply it 
successfully, is the two-fold duty of the lawyer. 
He has been called on for just that. 

Ordinarily the lawyer may not stop with the 
mere prescribing of a remedy. The pointing out of 
the means whereby a client may be assisted out of 
his difficulties, is in most cases only half the battle 
In addition to this, the lawyer generally has the 
duty of applying the remedy devised. He cannot 
rest with merely directing the client which road to 
take. The lawyer is the one who leads the client 
down that road, fights his battles for him, and 
brings him out at last into the clearings, safe and 
sound 

Nor will it suffice to tell a client what his 
remedy is not. Anybody can find plenty of reasons 
why a thing won’t work, why a certain plan will 
fail, why this action or that action should not be 
taken. But it takes a mighty good lawyer to show 
a client how he may legitimately do what it is he 
has undertaken. 

\ lawyer cannot emblazon the newspapers or 
handbill the community with the startling an- 
nouncement that he is predominantly well equipped 
with the very brains clients require, that he knows 
what clients expect and has on hand the very 
advice they need, or that he is the one lawyer who 
can show them how their plans can be carried out. 
Nor can he advertise a sale on Wills, to be fur- 
nished next day in attractive varieties at bargain 


prices. 





Work the Best Advertisement 
But a lawyer can and should advertise. 
By the work he does 
When Lord Erskine, quite early in his wonder- 


How? 









ful career, made his famous argument in the Cap- 
tain Baillie criminal libel case, he was speaking not 
only to the learned judges. As well was he address- 
ing “the numerous audience that crowd this Court.” 
And so masterfully did he play his part, that when 
his argument was completed, many pressed him to 
accept their retainers. 

It is misleading to say that a lawyer should not 
advertise. The “Our 
acts our angels fatal 
shadows that walk by us still.” 

The best lawyers are not always to be found 
in the largest offices. The most successful lawyers 
are not always the most able. But show me a law- 
yer who is successful, and I will show you a lawyer 
who religiously applies the psychology of salesman- 
ship in his practice. 

One cannot point out all the various phases 
of a lawyer’s work that require the application of 
this psychology. The underlying principle of it 
all is service to the client. He is entitled to it, 
and is going to go where he can get it. 

lo enumerate some phases would be but to 
omit others. Nothing should be omitted. Every- 
thing that a lawyer does, should be done under the 
exercise of the finest qualities of salesmanship that 
he can command. If he does this, he will succeed. 
Nothing can stop him. 

What matters it what other lawyers of your 
acquaintance say or do. Let them be neglectful if 
they wish. That is no affair of yours. If you wish 
to get along, get busy. Do what is before you. 
Show yourself capable of exemplifying in your own 
life the principles that you insist your clients shall 
follow. 

Take a dose of your own medicine. And the 
first place to begin is on your own office. Straighten 
it up—make it look like there was some business, 
some system to it. 

Take that stack of books off your desk. They 
don’t belong there. You have finished with them 
long ago. Put them away where they belong. If 
you have no place to put them, make a place. 

Go through that pile of papers, pamphlets and 
briefs. They are in your way, and look bad. You 
can’t find room on your desk to write, without 
brushing them aside. Then keep them filed away, 
daily. Have your office girl do it, if you haven't 
the time. What client would leave important papers 
with you, without having some fear that they might 
become lost among a hundred others that he sees 
scattered about your office, and which, for all he 
can judge, are just like his? 

Clean up your desk, clear it for action. Strong 
executives don’t litter them up with papers they 
are not working on at the time. There is a reason 
why they don’t—there are a hundred reasons, 


Remove That Clock at Once! 


Remove that clock from the wall in the outer 
office. It looks well, I know, but the psychology 
is bad. Clients watch it and become impatient, 
while they are waiting for you. 

I have seen offices adorned by these beautiful 
marvels of the clockmaker’s art. But when a client 
is waiting, these beauties never register on his con- 
sciousness at all. The office girl tells him to be 
seated. He sits down, glances up at the clock and 
notes the time. After he has | there a little 
while he fidgets and concludes that he has been 


advertise. 
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fact is, he does 
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waiting about a half hour, glances at the clock 
again and finds that three minutes have gone by. 

le cannot even occupy himself with his own 
thoughts. The regular tick-tock of that big clock 
interrupts him. He glances up at it again, and 
although but ten minutes have expired he is com- 
pletely exasperated and unfit for a conference, even 
though he should be straightway admitted to the 
private room of his lawyer 

Move your clock out into the work-room. It 
will do some good there. In its place, in the outer 
office, hang up a good looking picture—one your 
clients can rest their eyes on and ponder over, one 
that means something in the beauties of the life of 
today. I do not mean the dull etching of some cele- 
brated patriarch of the law Such a picture may 
mean a great deal to you, but it means nothing to 
your client, absolutely nothing. He would not look 
at it the second time. He would not look at it the 
first time 

Call up a local dealer in art treasures. Tell 
him to lay out for you a half dozen good pictures, 
such as are suited to a general office, to which come 
frequently both men and women callers. Then go 
out in an hour and look them over. Select two or 
three, or only one for that matter, but begin right. 
When you hang pictures in your office you are 
doing that for the purpose of decorating your walls ; 
not for the purpose of getting rid of some pictures 
that you have no use for 

Dangers of Framed Diplomas 

Nor does it add greatly to the appearance of 
your office to hang up your old diplomas and cer- 
tificates of admission and various testimonials and 
the like. If you are young and masquerading as 
an older man, they give you away, and if you are 
older than you would like to have others think you 
are, why then they merely publish that fact to the 
world. And if they are testimonials, such as we 
sometimes see in offices, they may be a source of 
embarrassment to you some time. 

I had one of these testimonials hanging up on 
the wall of my own office once. In magnificent 
rhetoric it extolled me as the best governor who 
had ever lived. A stranger glanced at it one day 
and assumed that I had at one time been governor 
of my state. But it wasn’t that kind of a governor- 
ship. A few days after leaving my office, the 
stranger put on a dinner at one of the fine clubs, to 
which I was invited. I thought I was treated with 
great deference and respect, and between courses 
someone asked me when it was that I had been 
governor of Ohio. That framed testimonial came 
down the next morning. 

Enough has been said to point out the rela- 
tionship of salesmanship to the physical equipment 
of your workshop. What you want is an office that 
will excite the confidence of your clients, an office 
they will delight to come to 

‘And the physical equipment of your office isn’t 
all. That is merely where you start. Your habits 
of doing business, office manners, in fact everything 
you do that has relation to your practice—all of 
these require the keen study and close application 
of the expert salesman’s psychology. 

Nor do I feel any twinge of conscience in say- 
ing what I do about salesmanship and its relation 
to the practice of law. Some will criticise it, | 
know. But what difference does that make? You 
will find the most of them to be lawyers who con- 


sciously or unconsciously use these very principles 
of which I speak. 

It is a lawyer’s ambition to occupy a high place 
in his profession. And one of the greatest contri- 
butions to his success is the efficient maintenance 
of an office suited to his needs. 

An office, just an office, modest or imposing, 
is not enough. To fulfill its mission, it must be 
run, and run well. The days of patiently basking 
in the arms of an old swivel chair, waiting for 
clients to come, have gone by. Business isn’t done 
that way any more. A successful lawyer must keep 
up with the procession. He has to show himself 
capable of appreciating the times in which we are 
living. And the first place to show that capability 
is in the way he equips and operates his office—not 
in the money he spends, but in the judgment he 
uses. 

Put Some System Into the Office! 


Your office girl should keep a list of all of your 
‘phone calls each day, the incoming calls as well as 
the outgoing calls. She should keep a list of all of 
your appointments in the office and out of the 
office, a list of everybody you have talked with. 
Then the next morning that list should be on your 
desk. You should dictate your charges from it. 
Try it some time. You will be amazed at the num- 
ber of items which would have escaped your notice 
had you been depending on yourself to set down the 
memoranda from which to dictate those charges. 
\nd that isn’t the only benefit to be derived from 
such a list kept by your office girl. There are 
other benefits which will readily occur to you. 

You should maintain a perpetual daily calendar 
system in your office. Every matter that you are 
handling, whether in suit or not, should be listed 
on a separate card, just one matter on a card. And 
those cards should rotate in that perpetual daily 
calendar so that automatically every one of them 
comes up from time to time. Then on the day on 
which they appear on the perpetual calendar, these 
matters are brought to your attention by your office 
girl, and the cards serve as a reminder that action 
is due in the particular matters that have so come 
up on that day. Such a perpetual calendar reminder 
system is*a marvelously efficient aid in the practice. 
The expense of it is almost nothing at all, while 
the assistance it renders to the busy lawyer is well 
nigh incalculable. 

It is well enough for a lawyer who has become 
thoroughly established in a large practice, to say 
that salesmanship is not required. He has all the 
business he can do and does not need any more. 
Clients come to him whether he wants them or 
not. Law business finds its way into his office, in 
spite of anything that he does—rather than on 
account of anything he does. 

But such lawyers are few and far between. 
Most lawyers have their future ahead of them. 
They want to improve their position and themselves. 
They feel their children tugging at their coat tails 
and anything that makes for their advancement is 
to their interest and to the interest of their families, 
as well as to the interest of their clients. 

Nothing is unimportant that makes for our 
betterment. And to say that the exercise of the 
finer principles of modern day salesmanship in the 
practice of law results in the hastening of the day 
when the lawyer meets with his greatest success, 
is putting it very mildly indeed. 








AMERICAN BAR ASSOCIATION 
JOVRNAL 











BOARD OF EDITORS 
Epcar B. Totman, Editor-in-Chief. . 
R. E. Lee SAner, Chairman... 
Cuester I. Lone, Vice-Chairman 
HERMAN OLIPHANT.. 
oo Oe 
Horace Kent TENNEY...... 


....Chicago, Il 
..Dallas, Texas 

...- Wichita, Kan. 
..New York, N. Y. 


..Chicago, III. 





Subscription price to individuals, not members of the Association 
nor of its Section of Comparative Law, $3 a year. To those who 
are members of the Association (and so of the Section), the price is 
$1.50, and is included in their annual dues, $6. Price per copy, 25 cents 





JoserH R. TayLor, MANAGER 
Room 1119, The Rookery Bldg., 209 South 
La Salle St., Chicago, Illinois 


Journal Office: 





PROTECTING THE PUBLIC 


Many are the proposals made nowadays 
by official and unofficial bodies for the im- 
provement of the administration of crimi- 
nal justice. Accounts of a number of them 
have been printed from time to time in the 
Journal. The outline of a proposed code of 
criminal procedure which appears in this 
issue is perhaps the latest of these. It is 
interesting to note the absence of what may 
be termed legal metaphysics in the point of 
view of the various proponents of these 
latest plans. They are all eminently prac- 
tical in their scope and tenor and the pro- 
tection of the public is for the most part the 
guiding principle of those who prepare 
them. 

In other words, those who are suggest- 
ing means of improvement are building on 
the generally socially recognized standards 
of right and wrong, individual and social 
responsibility, and of reasonable efficiency 
in the dispatch of public business. Every 
now and then the air of a court room is full 
of the philosophy of individual irresponsi- 
bility and social crime, of fatalistic deter- 
mination of criminal conduct as opposed to 
free will within bounds recognized by gen- 
eral experience, of a sort of general patho- 
logical irresponsibility of offenders, but no 
hint of the debate enters into the practical 
proposals in question. On more than one 
platform the supreme interest of society in 
reforming the offender is emphasized, to 
the apparent exclusion of any idea of what 
an overemphasis of the process may do to 
society, but pending proposals do not adopt 
this point of view. From a practical stand 
point, this is eminently wise. Recognized 
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standards on these subjects frequently have 
an instinctive basis and one who attempts 
to alter them on a basis of rationalistic 
theory is effectually postponing results to 
an indefinite day. 

This emphasis of the protection of the 
public as the point of departure for improve 
ments in criminal administration was sug- 
gested by the Massachusetts Judicial Coun- 
cil in its first annual report, printed in the 
January issue of the Journal. “The public 
needs to be protected against wrong-doers,” 
it states, “and the deterrent force of sen 
tences should not be lost sight of. We do 
not overlook the importance of trying to 
reform such criminals as are capable of re- 
form, especially the younger ones, and make 
no condemnation of the probation system. 
That system has come to stay as it has its 
proper place in the administration of Jus- 
tice. But we think the pendulum has 
swung too far in the direction of leniency 
and that this tendency has reached a point 
where it has led criminals, especially 
younger ones in some parts of the com 
munity, to hold in contempt the courts that 
are supposed to restrain their activities. 
This does not mean that courts should not 
perform their functions as independently 
and impartially as ‘the lot of humanity will 
admit.’ That is their constitutional duty. 
But the protection of society seems to de- 
mand that more attention be paid to the 
deterrent effects of the criminal law. «In 
order to be more effective, the results of 
criminal procedure need to be prompt. 

This point of view was definitely pro- 
claimed by Chairman Tuller of the Califor- 
nia Crime Commission in his remarks at the 
Denver meeting of the Association as that 
which was adopted by that body in the prep- 
aration of a new code of criminal procedure 
for that State. And the introduction to the 
outline of a code of criminal procedure, pre- 
pared by a committee of the National Crime 
Commission and published elsewhere in this 
issue, gives its adhesion in these words: 
“There are two theories upon which codes 
of criminal procedure are founded. First, 
there is the theory that a code of criminal 
procedure should be framed primarily for 
the protection of the citizen against possi 
ble injustice and oppression by the State. 
Second, there is the theory that a code of 
criminal procedure should provide for such 
judicial investigation of a charge of crime 
as will lead to prompt and definite decision 
as to guilt and punishment [ believe it 
can fairly be stated that the code of crimi 
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nal procedure that now obtains in practi- 
cally all our states belongs to the first class, 
although present conditions seem to de- 
mand that the second theory is that one 
which should obtain, if society is to protect 


itself against its enemies. In these sugges- 
tions we have sought to protect effectively the 
ights the citizens, to safeguard the inno 
cent against conviction and also remove 


from existing codes provisions that work 
for the esc ipe of the guilty.” 

The same point of view is expressed 
frequently by those who examine the opera- 


tion of the machinery which Justice employs 


after conviction and sentence—-in particu- 
lar, the parole system. A report recently 
prepared by the Prison Committee of the 
\ssociation of Grand Jurors of New York 


County declares that the safety of the pub- 
lic from crimes committed by prisoners at 

“fundamental prin 
govern the determina 
[t finds that 


liberty on parole is the 
ciple which should 
tion of earl 


1} pris nm release.” 


heretofore the emphasis has generally been 
placed on the prisoner and the possibility 
of reforming him, to the too great disregard 
of the other and important factor, with the 
result that in many cases it is the public 
which is doing the suffering instead of the 
convicted offender 

\ll this is of course a natural reaction 
from conditions in the administration of 
criminal Justice in many states and com- 


munities, and in basing their proposals on 


it the us bodies, official and unofficial, 
are gaining the advantage of a strong cur- 
rent of public opinion and feeling. In fact, 
the proposition that the public is entitled to 
protection as well as the individual is so 
obvious that its statement appears a mere 


truism But when an effort is made to 
make this protection a fact as well as a the 
ory—i! rticular when its claims run 
counter 1 certain immemorial attitudes 
and processes in the administration of Jus 
tice, it becomes considerably more signifi- 
cant. It also becomes evident that pro- 


improvement will prove far from 
on the basis of pure reason- 


pt Sais 


self-executing 


ableness. For example, overemphasis of the 
rights of the defendants, due to historical 
causes no longer existing, which makes 
criminal Justice so difficult and at times 
such a forlorn hope for the State, is en- 


custom, in popular ideas, and 
needed readjustment 


trenched 


estion for a 


any sug¢ 
is quite likely to excite numerous reflex ora- 
tions on our ancient liberties. The proposal 


their ancient and inherent 


exert 


that judges 








powers in the conduct of trials certainly 
makes for the protection of the public, but 
it also tends to unmake some things which 
various persons wish to retain. However, 
some opposition to any proposal may al 
ways be expected, and there is nothing in 
this to cause the advocates of reasonable 
improvement to become discouraged. 

Protection for the public in the sense 
in which it is being employed by these advo 
cates is of course far from meaning that the 
individual is to be deprived of any sub 
stantial rights needed in order to secure 
Justice as between him and society. What 
is being undertaken is, in fact, merely-a shift 
which will take from his supposed rights 
the actually undue emphasis which has been 
placed on them and restore the balance 
needed to secure Justice under present con 
ditions. In other words most of the recent 
proposals merely seek to provide for''the 
irreducible minimum of machinery for law 
enforcement. 


FREDERICK E. WADHAMS 


In the September issue of the Journal 
we printed a notice of the sudden death of 
the Association’s late Treasurer, Frederick 
I. Wadhams, and some account of his life 
and services to this organization. But the 
account of his services will not be complete 
until the activities of the American Bar 
Association are summed up in the far dis- 
tant future. What Mr. Wadhams. did 
through twenty-four years of tireless and 
whole-hearted labor has gone into the very 
stuff of the organization itself. There will 
thus be a little bit of him in whatever the 
Association is and does in the years to come. 
Among those who have helped to set it on 
the way to wider usefulness to the profes 
sion and to our country, his name will 
always be mentioned with gratitude and 
reverence. 

We feel it fitting at this time to pay a 
special tribute to his whole-hearted coop- 
eration in the establishment and encourage 
ment of the monthly Journal as an official 
organ of the Association. He was a mem- 
ber of the Executive Committee which met 
in Chicago under the Presidency of Hamp- 
ton L. Carson and made the decision to 
change the old Quarterly into a monthly. 
From that time on he was constant in his 
support and encouragement, and thus in 
this, as well as in the wider work of the 
organization, he had a part which we are 
glad to acknowledge 
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By Rosert HALE 
Of the Portland, Maine, Bar 


undergraduate Oxford knows as the “Codder,” 

there used to sit in the days of my recollection a 
score or two of young men reading the English 
Law Reports. Of the youths whom this, the Cod- 
rington Library of All Souls College, Oxford, saw 
regularly, a goodly proportion were natives of the 
United States of America or of His Majesty’s Do- 
minions beyond the seas. By the fireplace they 
read a yellowed announcement that William Black- 
stone, Esq., Vinerian Professor of Law, proposed 
to give a course of lectures on the Laws of Eng- 
land to beginners in the pursuit of that branch of 
learning. A few might be poring over the Insti- 
tutes of Gaius with notes by the learned editor on 
the long-cooled differences of the Proculians and the 
Sabinians. If they aspired to any success in the 
examinations of the Honour School of Jurispru- 
dence, they could not neglect what Sir Henry Maine 
had to say about the Code of Manu. And then 
there was what Mr. Holdsworth, Fellow and Tutor 
of St. John’s College, wrote about the Statute of 
Enrolments and what new thing Professor Paul 
Vinogradoff of Moscow and Iffley had brought to 
light from the Year Books of Henry VIII. 

These same young men, if they are not lying 
beneath crosses from Alsace to the North Sea, are 
now drawing deeds in Alberta, writing briefs in 
Tasmania, defending murderers at the Old Bailey 
in London, or engaged in the trial of causes in 
Nevada or New York. They are beginning to turn 
up here and there all over the Anglo-American 
world. Their rivals are of all sorts—the clever 
young men from the night law school, the honor 
graduates of Harvard and Columbia and McGill, 
the country boys who have read law in the offices 
of the leading county lawyer in the shire town. 

Which of these young men, we may inquire, is 
best preparing himself for the shocks and trials, 
the responsibilities and the prizes of our great pro- 
fession? Which of them will be the best citizen 
and the best public servant? 

To answer this question exhaustively would 
require certainly the study of a lifetime, and even 
a lifetime’s study would not answer it. Institutions 
change imperceptibly from day to day, from year 
to year, and beyond all recognition. If one could 
make a final estimate of one institution or method, 
it would be obsolete before one could formulate 
conclusions as to a second. Moreover, lawyers and 


i that high, draughty, book-lined room, which 


citizens are the product of so much beside their 
professional education that one can never reason 
back from the man to his schoolroom or his teacher. 
We get men like Lincoln from the log cabin and we 
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get shysters with the most dazzling academic de- 
grees. If we seek an explanation of these anomalies, 
we must consult the biologist or the psychologist. 

I propose to myself a more modest task, but 
one which I hope may not be devoid of interest to 
lawyers. I should like simply to comment on some 
of the differences between English and American 
methods and practises in legal education as I hap- 
pen to have observed them. And if what follows 
seems to have a flavor of egotism, my excuse is 
that by adhering somewhat closely to my own ex- 
perience, I may at least know whereof I write, and 
my conclusions may be taken as personal opinions 
merely, in which many equally well informed might 
not concur. 

The Law School of Oxford University, or, to 
give its correct name, the Honour School of Juris- 
prudence, is no more a “practical” law school than 
is its most celebrated counterpart in this country, 
the Law School of Harvard University. Perhaps 
neither school is altogether typical of methods of 
legal education in the great twin commonwealths 
of the Anglo-Saxon World, but each occupies a 
position of such prestige and importance in its own 
sphere and hemisphere that it is not unfair to com- 
pare and contrast them. 

The undergraduate in the Honour School of 
Jurisprudence at Oxford need not in the first place 
be a college graduate in our sense of the word. 
He may be fresh from an English Public School— 
from Eton, Harrow or Winchester. But as these 
young men have had an intellectual background and 
academic preparation fully equivalent to that of 
most of our American college graduates, there is no 
great disparity between the students of one school 
and the other. Moreover, the Honour School of 
Jurisprudence is now so largely frequented by 
Rhodes Scholars from the United States of America 
and the British Dominions, practically all of whom 
are university or college graduates, that it is not 
very inaccurate to look on the Oxford School as a 
graduate school. Nor should we be confused by 
the fact that the students in Oxford are reading for 
a Bachelor of Arts Degree. The degree is a B. A. 
in Law and is in every respect comparable to the 
LL. B. degree given by most American universities 
and in the sister university of Cambridge. Oxford 
also gives a degree of B. C. L. comparable to the 
dégree of J. D. at Harvard and elsewhere. The 
D. C. L. degree in Oxford “May be obtained by 
any person who has taken the B. C. L. and has 
thereafter pursued the study of Civil Law for five 
years from the date of that degree. The candidate 
must submit a dissertation upon a subject previ- 
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usly approved by the Regius Professor of Civil 
Law; or a book, treating in a scientific manner of 
a legal subject, already published of which he is the 
author.” The chances of being jostled in a crowd 
of Oxford D. C. L.’s is remote! 

There is no Law School at Oxford in the sense 
that there is a Law School at Harvard. That is 
to say, students who in the Oxford phrase are 
“reading for honors” in Jurisprudence, do not dwell 
apart from the rest of the University. They have 
no dormitories of their own, no refectories and no 
corporate or community life. They live as under- 
graduates in one of the twenty-two Oxford colleges 
of which practically every man in Oxford is, so to 
speak, a resident and citizen; and there is plenty 
of diversity of citzenship in this cosmopolitan fed- 
eration of undergraduate states. 

Every man reading law in Oxford has a tutor 
who is supposed to and, if given half a chance, does 
supervise his reading and study. A tutor is not 
as the term might imply in many American col- 
leges an unusually capable undergraduate “work- 
ing his way through” but is a member of the regular 
college faculty or to use the English term, a Fel- 
low of the College 

In addition to the law tutors of whom the larger 
colleges have at least one, there are a few Pro- 
fessors of Law who are University officers. These 
differ from the tutors precisely as a Federal officer 
differs from a state. The Professors of Law are, 
of course, at the head of the teaching staff in their 
field. Fellows, tutors and professors are referred 
to indiscriminately in undergraduate slang as 


“Dons.” In my day there were five Professors oi 
Law actively engaged in University teaching 


Henry Goudy, Regius Professor of Civil Law. 

Sir Paul Vinogradoff, Corpus Christi Professor 
of Jurisprudence 

\. V. Dicey, former Vinerian Professor of Eng- 
lish Law 

V\ M. Geldart, Vinerian Professor of English 
Law 

Sir H. Earle Richards, Chichele Professor of 
International Law 

The W ¢ rk of the Honour School of Juris- 
prudence consists in passing two sets of examina- 
tions, the Law Preliminary Examination, and the 
Final Honors Examination. The Law Preliminary 
Examination is taken generally at the end of the 
first year but may be taken at the end of the fresh- 
man’s first term (just before the Christmas vaca- 
tion) and may be omitted entirely by graduates of 
certain approved foreign universities. The Law 
Preliminary Examination consists of four papers: 

l \ paper in Roman Law. In my time the 
examination was on the text of the Institutes of 
Gaius and the law therein expounded. Now I be- 
lieve it is in the latter Institutes of Justinian. The 
undergraduate is required to read these texts in 
the original with substantially the same facility as if 
they were in English 
2. Outlines of English Constitutional History. 
Some French book on political science. 


=) 


Barthélemy “Le Gouvernement de la France”; 
Fustell de Coulange’s “Le Cité Antique,” and de 
Tocqueville's “De la Démocratie en Amérique” have 


been set from time to time 

4. An unprepared translation from Latin and 
French prose authors 

The four papers in this examination like the 


seven, eight, or nine papers in the final honors ex- 
amination, are administered to the candidate, two a 
day, one before and one after lunch, until the dose 
is complete. The candidate, who must not fail to 
wear his academic gown and white necktie to the 
examination, does not know as he proceeds to his 
examination what subject he is to be examined in. 
Except that, of course, the more papers there are 
behind him the better he can guess as to what lies 
before. This examination, like all the University 
examinations, is set and conducted by a Board of 
three examiners, who may be but are not neces- 
sarily known to the examinee. 

The final honors examination is that which the 
undergraduate takes at the close of his undergrad- 
uate career. On his success in this and in this 
alone will be based the granting of his degree. 
This set of examinations is normally taken at the 
end of one’s third year but by students of advanced 
standing is frequently, sometimes foolishly, at- 
tempted at the end of the second. 

The Papers are: 

I. General Jurisprudence and the Theory of 
Legislation. 

II. Roman Law consisting of: (a) a paper 
in the general principles of Roman Law from the 
Twelve Tables to the Institutes of Justinian and 
(b) an optional special subject by students aiming 
for high standing. This is generally the Roman 
Law of Possession, the Roman Law of Sale of 
Goods, or the provisions of the Lex Aquilia relat- 
ing to responsibility for torts. 

III. English Law including 

(a) Real Property 

(b) Contracts 

(c) Torts 

(d) Constitutional Law and the History 
of English Law. 

IV. International Law. 

The B.C.L. examination covers much the same 
ground but adds papers in Criminal Law, Equity 
(with special reference to Trusts and Partnerships), 
Personal Property, and Conflict of Laws, often 
called in English Private International Law as an 
alternative to Public International Law. There are, 
of course, no courses in the Oxford school on many 
subjects commonly taught in our law schools, e. g. 
American Constitutional Law, Bankruptcy, Inter- 
state Commerce, etc. 

The English law of Negotiable Instruments, 
Sale of Goods and Corporations is now purely 
statutory and none of these subjects is the matter 
of a special examination though the student is ex- 
pected to have a knowledge of the law of the two 
former subjects, these being in reality part of the 
law of contracts. The same is to be said of the law 
of agency. 

Now as to methods of instructions at Oxford. 
These, of course, vary largely with one’s tutor and 
with oneself. Much more than in an American 
law school one works out one’s own salvation. In 
the Harvard Law School the professor assigned 
the lesson for the following day—so many new cases 
in the case book. In Oxford one is supposed by 
the advice and with the consent of his tutor to keep 
busy. And all that is asked of a man is to pass 
the final examinations. That as a matter of fact is 
enough. This does not mean that no check is kept 
of one’s progress from day to day. At least once 
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each week, one has an hour alone with his tutor or 
with his tutor and one other pupil. For that con- 
ference the student is generally expected to pre- 
pare an essay on some legal topic—for example, the 
law of servitudes, what constitutes fraudulent mis 
representation and the remedies therefor, impossi 
bility of performance as a defence to an action for 
breach of contract, etc. This essay is discussed and 
criticized by the tutor but is not made the 

of any marks or any permanent record. Thrice a 
year also one is required to take college examina 


basis 


tions known as “collections,” so called because they 
are supposed to collect the student’s knowledge as 
the offertory box at church collects money. These 


examinations are given by the tutor and are graded 
by him and subsequently discussed with the pupil, 
but they are given merely for the better information 
of tutor and pupil and are not made the 
of any permanent mark or grade. 

The Oxford undergraduate is advised to attend 
various courses of law lectures and generally does 
These lectures are carefully prepared but are 
generally read slowly from the lecturer’s manuscript 
and the pupil is expected t them verbatim. 
still 


basis 


so. 


O take 


This seemed to me at the time and seems to 
me to underrate the pupil. If he is supposed to 
take verbatim notes, it would be much better for 


the lecturer to publish his matter and let the pupil 
spend an hour in mastering it rather than in per- 
forming the burdensome clerical task of taking long- 
hand dictation, a task which is considerably more 
burdensome to the average American by reason of 
the fact that the temperature of the lecture room 
may not be above fifty degrees Fahrenheit An 
hour’s fast under such conditions is apt 
to be a torture to cramped muscles \s to college 
lectures, it seemed to me that unless 


has always 
the lecturer says something not readily accessible 


writing 


in books or puts into information personality and 
charm which it would otherwise lack, he is an 
intruder and not a helper 

There are no “recitatio1 in the Oxford Law 
School. One is never called upon in lectures. Only 
in the tutorial hour and in the informal instruction 
hours does the student do any talking 

Those informal instruction hours are the best 
instruction that is given at Oxford and the best 


instruction that I personally have ever seen in any 


place. The informal instruction is much the same 
thing that in German universities is called a sem- 
inar. A group of 10 to 15 men meets with the pro 


One of the group who has pre- 
viously volunteered reads a paper upon de 
cided case. The case should be one involving a 
point of real importance decided by a court of 
high authority but not as a rule old enough or 
familiar enough to have been already the subject of 
much legal discussion paper 


fessor in his room 


some 


Che states the case, 
discusses all the authorities cited by opposing coun 
sel in their arguments, and comments on the de 
cision. The paper and the case treated is then dis- 
cussed by the Professor and the instruction group 
in the spirit of equal inquirers after the truth. The 
men in the instruction group were in my time of a 
uniformly high intellectual standard. They were 
men who all got su ntly “firsts” and “seconds” 


sequ 


in the Oxford school They were what we should 
call A and B men 
I esteem this instructi so highly for several 


the first place it brought teacher and 


reasons In 








their true and correct relationship. In 
the teacher is active and the 
taught are passive. The taught expect passivity. 
The taught never achieve a normal relationship with 
the teacher. I have heard many American profes 
sors and very excellent ones complain of this again 
and again. Of course, I am not stating a universal 
truth, but I am stating a universal tendency of 
American schools and universities 

Not long ago, to make a diversion by 
illustration, I picked up a number of 
humorous undergraduate publication. One thing 
in particular impressed me greatly [It was the 
fact that certainly 90 per cent of the alleged humor 
consisted of jokes about the members of that par- 
ticular college faculty with one or two letters of 
their real names altered. I conf that 
nothing which seemed to me very funny 
Making all allowances for the limited appeal of al 
topical humor, the paper was drear was 
not a line of real wit or real humor or real satirical 
power such as under-graduates ought to be bursting 
with but generally are not. Just why the jokes 


taught into 


most institutions 


way Ol 


, 
a supposedly 





there was 
about this. 


I here 


‘A 





about the faculty seemed funny to those who in- 
vented them in a question for the psychologist. 
Maybe Mr. Henry Bergson could tell. But my own 
Maybe Mr. Henry Berg Id t 


1 


explanation is that it was because the undergrad- 
uate felt that he was pro hac swapping places 


with the professor. The professor was active and 
he was passive all day but now and then on occa- 
sions such as this, the undergraduate got back some 


of his own. He assumed the active role of deride 
and the professor assumed the passive role of de- 
rided, greatly to the de light of the former, and to 
the boredom, as it seems to me, of anyone who 
tries to read that kind of funniness. This type of 
humor points to a genuine falsity of relationship 
between teacher and learner. I do not believe that 


who sat on the other end of Mark 


vening 
t Spark 


the young men 
Hopkin’s well known log 
humorous matter abou 
] 


went away in the e 
to write columns of 
Popkins. The relationship was too personal and too 
equal. It was not the relation of master to servant 
or superior to inferior. Sir Walter Raleigh has 
the right of it when he says “Literature is like 
swimming; pupil and teacher must bathe together.” 

Another merit of the inf instruction at 
the thoroughness with which are 
treated and discussed. Many who have been to the 
Harvard Law School will say, that is just the way 


cases 


Oxford is 








we discussed cases in the classroom at the Law 
School. Well, so it is, except that it isn’t In Ox- 
ford, there were discussion groups of a dozen or 
at most twenty men. In the H rd Law School 
there are discussion groups of 150 to 250. In the 
one group discussion was possible. In the other 
it wasn’t and can never be. In irvard Law 


abstract, 
comment 
a re- 


School the person called on recites his 
and one or two more 


or opinion and the professor may 


. ss 
peopte called on tor 


venture 


mark. Meanwhile not less than 147 fountain pens 
are scratching away like mad lest “Sammy” or 
“Joey” let drop a remark they will lose 


It is taught 
red but 


le approach 


Now a word as to the case 
at Oxford and it is not taught. It 
not worshipped. It is esteemed a‘suita 
to some subjects but not to all W he 
plied and where not? 

It is not used in the study of R 

Roman Law Reports 


is hon 


re is it ap- 


cause no 

































examinations so contrived. 


es were not reported in Rome. The 


Law study are the great Roman 
1 little, Ulpian a little, Paulus a 
and Modestinus, but above all Jus- 
t go to these sources as text- 
uld read the English commenta 
luctive I se method is obviously 


gely true of jurisprudence, the 


t Va egislation. 
Law of Real Property in England 
fied by statutory enactments in the 
st century that to read cases upon 
ely a waste of time. The vast 
| law has been swept 
by statute and in Oxford one is re- 


il what those statutes did. 

is Shelley’s case and cases on 
equitable easements and restrictive 
ses on the rule against perpetuities, 


f teaching is much more deductive 
One goes from principle to ex- 
from example to principle. 


nes t the law of contracts, the 
he law of evidence, criminal law, 
less extent public international 


ifferent ground. These are com- 
least case-made law subjects. They 
urt m and not in the Parlia- 


inster Most minds will master 


best by inductive study and will also 


st acquire the capacity for logical 
thinking. I believe that the best 
ors will say this unhesitatingly 
ling to their convictions. The 
at Oxford are not perhaps as 
vard, but they are nearly 


d. By their side, however, the Ox- 
read what I suppose would be called 


When I was “up” (to use the 
rd expression for the status pu- 
1d on Torts. Anson on Contracts, 


lict of Law, Stephen on Evidence and 


were generally read a 
spiring candidates for 
It may be that many students in 
d too much reliance on their 
an on their ratiocinative facul- 





hey did, they regretted it later, be- 


ations like those at Harvard gen- 
form “A does thus and so, B does 
Advise A or B 
memory will not get 
On the 
think these text books have their 
\ few books of this kind are the 
ments of Common Law principles 
‘a, our judicial output is 
it a vhich makes any pre- 
teness is necessarily enormously 


, . 
es us and so 


er, the author of a legal text-book 


use in 49 jurisdictions at the 


revity is at the outset beyond hope. 


re almost all digests for the prac- 

f these English books can be 
to cover without weariness. They 
itten, they are accurate in the sin- 
they cover, and they afford inter- 
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esting analyses and classifications of the leading 
cases. 

Up to the year 1900, comparatively few Eng- 
lishmen prepared at Oxford for the Bar. Men like 
Gladstone and the great English lawyers of the 
19th century read “greats” at Oxford. That is to 
say, they studied at Oxford the languages, the 
history, and the philosophy of the Greek and Roman 
civilizations and took their professional training for 
the Bar in chambers or in one of the great Inns of 
Court. As late as 1883, Dicey was questioning 
whether law could be taught in a university. Even 
today, of course, it is only through membership in 
these Inns of Court that one may become a practic 
ing barrister at the British Bar. The Inns of Court 
have given and still give law lectures and instruc 
tion preparatory to Bar Examinations which cover 
much the same field as the final Examinations at 
Oxford. For the Bar as well as for the final honors 
degree Roman Law is a required subject. Those 
who get the law degree at Oxford receive certain 
credits and exemptions for the Bar Examinations 
If one prepares for the English Bar at Oxford he 
must, however, keep terms at his Inn. This con- 
sists in eating three dinners a term for three terms 
a year for three years. Also he must pay his dues 
to the aggregate amount of about £200. 

The last twenty-five years have witnessed a re 
markable growth in the study of law at Oxford. 
This has come about in large part, I think, from the 
advent of the Rhodes Scholars. Rhodes Scholars 
have come to Oxford comparatively mature in years 
and eager to spend their Oxford days in immediate 
preparation for their life work. Of the hundred and 
twenty men who got law degrees annually in my 
day, I suppose perhaps twenty per cent were Rhodes 
Scholars from America or the Dominions. These 
men rather set the pace in the law school. As a 
class they were decidedly the best men in the 
School. This is not entirely my own opinion. It 
is reinforced by the statistics of the class lists 
(which correspond to rank in an American Uni- 
versity); and it is the opinion I have heard from 
some of the law “Dons” at Oxford. It is not to 
be understood from this that I think that the Amer- 
icans and “Colonials” (as the natives of the British 
Dominions used to be called), are racially or na- 
tionally more capable or gifted than the native born 
Englishman or Scot. That thesis could not be 
maintained by any one in his senses. But the point 
is that the best Englishmen are not giving their 
University years to the Law. They were still in 
my day in the “greats” tradition or emerging from 
it into the Honor School of Modern History. In 
these schools they set the pace in a very pronounced 
and noticeable manner; and the Rhodes Scholars 
were generally a good lap behind. 

What I have said of teaching of law at Oxford ap- 
plies I think in great measure to the teaching of law at 
Cambridge. Except, of course, that though Oxford 
and Cambridge may have identical methods and in 
stitutions, they are disguised by a different lingo 
There are no Rhodes Scholars at Cambridge and 
the study of law there is or was less popular than 
at Oxford, but the School is of no less renown. | 
have merely to mention the name of Frederick W 
Maitland to call to mind the brilliant scholarship 
that has ornamented Oxford’s great rival university. 
His is perhaps the greatest name in all the Anglo- 
American legal scholarship of the last century. 
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Only a few like Ames, James B. Thayer and Vino- 
gradoff can be named in the same day. 

From the foregoing some notion perhaps will 
have been gained of methods of legal teaching in 
the senior English universities. It would be need- 
less to outline American methods at Harvard or 
elsewhere. It may be of interest, however, for 
me to record a few of my own impressions received 
in the year that I spent at Harvard after three years 
spent at Oxford. 

What impressed me most at Harvard after 
my somewhat anglicized sensibilities overcame the 
first shock of seeing men wearing green eye-shades 
and chewing gum, was the enormous zeal and keen- 
ness of the student body. I never saw students 
anywhere so absorbed, so industrious, so eager, and, 
on the whole, so intelligent. The prestige of the 
school attracts the ablest intending lawyers in 
America and the competitive spirit of the Uni- 
versity is exhilarating. Of course, it would be a 
mistake not to see that the Harvard Law School 
itself in large measure begets these enthusiasms. 
Nevertheless, it seemed to me in my year at Har- 
vard that the school’s peculiar excellence lay per 
haps rather in the human material than in the 
methods of instruction. I have never been convinced 
that the so-called “case system” as practiced at 
Harvard was the last word in legal pedogogy and 
I suggest that the rise of the Harvard Law School 
to the position of primacy it held so long among 
American Law due to the dominant 
character and ability of its early teachers, men like 


sche ls W as 


Story, Greenleaf, Ames, Langdell, Thayer and 
Smith. Also I had the feeling while I was at Har- 
vard, and, from what I have heard of the School 
have had it since, that it has outgrown for the 


moment at least its best efficiency, that while the 
Socratic method is unrivalled in its power to stimu- 
late and incite, Socrates must not be too heavily 
outnumbered in his portico. A Platonic dialogue 
with two hundred interrogators and only one So- 
crates would make confusing reading and bad litera- 
ture. I venture to think that the Harvard Law 
School will not keep its place among the schools 
of America without a faculty increased in size and 
somewhere nearly commensurate in ability with the 
men who made it great 

In preparing the forgoing remarks, | have re- 
read Professor Dicey’s essay on the teaching of 
English Law at Harvard, published in November, 
1899, in the Contemporary Review and subsequently 
reprinted in the Harvard Law Review, Vol. XIII, 
No. 5. His observations are interesting and, to a 
great extent, still just, though much has happened 
on both our hemispheres since it was written. The 
Rhodes Scholarships founded since his article was 
written have, as I have said, done much to obliterate 
the difference in aims between the English and the 
American School. The Oxford School has become 
in no small measure just what Professor Dicey says 
it was not, a quarter of a century ago, a profes- 
sional school. And it is certainly a professional 
school in which the students live in an atmosphere 
of legal thought with their ambitions fixed upon 
professional success 

Space permits me, perhaps, to touch very briefly 


upon one other topic. One is certain to be asked, 


“Of what use is so much time devoted to the study 
of Roman Law?” 
hesitate to 


For practical purposes I do not 


answer “None whatever.” Unless the 









writer is an extraordinary exception to the rule, 
small recollection of his Law School readings in 


the Institute of Roman Law will survive into the 
period of a man’s active practice. But that is not 
the whole story and with leave of Court I will 
call one witness before I rest. 


James Bryce, kindly step this side of the Styx 
and take the witness stand. 

Do you solemnly swear that the evidence which 
you shall give in the cause now in hearing shall 
be the truth, the whole truth and nothing but the 


truth? You do? Very well. 

©. You were formerly British Ambassador 
to the United States? 

\. I was. 

©. Prior to which you wrote a book on the 


American Commonwealth which has been widely 
read and commended? 
~~. 4 the book 
you for speaking well of it. 
©. And prior to your American experiences, 
you were Regius Professor of Civil Law in Oxford 


mention. Thank 


wrote you 


University ? 

A. I was. 

©. Charged with all the instruction in Roman 
Law in said University? 

A. Yes, sir. 

©. Now, in the name of Jupiter, Lord Bryce, 
what good is the damn stuff? 

A. Young man, I shall not countenance your 
flippancy. As for the value of the study of Roman 
Law. I endeavored to point it out in my inaugural 
lecture, when on February 25, 1871, I entered upon 
the duties of the Regius Professorship. I had oc- 
casion to advert to the same topic again when on 
June 10, 1893, twenty-two years later, I delivered 
my valedictory lecture as incumbent of the same 
My observations upon these occasions are 
printed in full in Volume II of my studies in His- 
tory and Jurisprudence, pp. 475- You will do 
well to read them. I will summarize for your bene- 
fit what I said in those lectures, “premising always 
that academical study has two objects, the further- 
ance of learning and discovery, and the preparation 
of young men to be not merely useful and active 
in their future occupation, but also, in the widest 
sense of the word, good citizens.” 

I will not remind you that Roman Law is es- 
sential to a knowledge of Roman history and Roman 
literature, or that, as it was embraced and spread 
over Europe by the Church it was studied by all 
the educated men, the poets, the philosophers and 
the administrators of the Middle Ages, working 
itself by degrees so deeply into the thought of 
Christendom that it became the common property 
of mankind. With the philosophy of Aristotle and 
the writings of the Church Fathers, Roman Law 
was one of the three literary ideas moulding the 
thought of the Middle Ages. And to lawyers as a 
profession its immense influence on the jurispru- 
dence of the continental countries is a sufficient 
reason for studying it. Many branches and many 
doctrines of our own law owe their present form 
if not their very existence to the laws of Rome. 
The law merchant, many doctrines of equity, much 
of the admiralty, probate and divorce law comes 
from Rome. But it is not so much the similarities 
between English and Roman law that I emphasize 
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as the differences. These differences provoke in- 
quiry, they stimulate reflection. 

But above all, I would like to say that I be- 
lieve in the study of Roman law for its educational 
und scientific worth as forming and strengthening 
those habits of mind in which a lawyer’s excellence 
consists. The system has a unity and symmetry 
which English law lacks—“the tendency of an Eng- 
lish practitioner is by no means towards a search 
for principles ; indeed he becomes absolutely averse 
to them; and the characteristic type of excellence 
which the profession has delighted to honor is the 
so-called ‘case lawyer,’ who bears in his memory 
a great stock of particular decisions, from which 
he can, as occasion arises, select that one whose 
facts most nearly approach the individual case upon 
which he is required to argue or advise. Such a 
practitioner may acquire a sort of instinct which 
will usually keep him right, but may be unable to 
state the general doctrines on which the solution 
of a class of case depends.” “Roman law is per- 
haps the most perfect example which the range of 
human effort presents of the application of a body 
of abstract principles to the complex facts of life 
and society 

Again I say—‘“the learner will make quite as 
rapid progress with English Law if he has begun 
with Roman as if he proceeds to break his teeth 
from the first upon the hard nuts of our own sys- 
tem. Two men of equal ability and diligence 
start together after taking their B. A. degree. One 
gives a year to Roman Law and the two next to 
English. The other devotes to English the whole 
three years. At the end of the three years the first 
will know as much English Law as the second. He 
may not have covered so much ground or get on 
his tongue the names of so many cases, but he will 





know what he does know—nor will it be much less 
in quantity—more thoroughly and rationally. The 
explanation is two-fold. In learning Roman Law, 
one learns the elements of law in general, and there- 
fore of English Law also, these elements being more 
easily learned from Roman sources, than they could 
be in the form they have taken among ourselves. 
And, secondly, in learning Roman Law one obtains 
a means of testing one’s comprehension of the real 
meaning of English terms and the nature and com- 
pass of English rules, which deepens and strength- 
ens the learner’s hold upon his knowledge. The 
main difficulty which besets students till they have 
had a good deal of actual practice is to turn into 
concrete the rules they have learned in the abstract, 
or as a Roman lawyer says, Leges scire non est verba 
earum tenere sed vim atque potestatem. The study of 
reported cases is a valuable aid in grasping the 
practical application of rules, but cases are com- 
plicated by many details extraneous to the prin- 
ciple. When, however, a man has so mastered the 
main outlines of Roman law as to be familiar with 
its conceptions and understand the application of 
its leading rules, he is naturally and almost neces- 
sarily led in his study of English law to compare 
the conceptions and rules he finds there. His text- 
book tells him, for instance, that the English rule 
regarding the passing of the ownership of an ob- 
ject sold, is such and such. What is the Roman 
rule? If the two rules agree, he remembers the 
English better. If they vary, he is led to ask why; 
and he obtains a juster view of the origin, bearings, 
and range of the English rule from perceiving 
wherein it differs from the Roman.” 

That will do, Lord Bryce. Thank you. You 
will not be cross-examined. 
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Uncertainty and Confusion Existing in This Field and Reasons Therefor—‘Doing Business” 
from the Standpoint of the Various Purposes of the State in Imposing Regulations 


Federal Protection and Numerous 


Adjustments Made by the Courts in 


Response to Waves of Corporate Development 





By ELcanon ISAAcs 
Of the Cincinnati, O., Bar* 


HE law of foreign corporations probably pre- 
T sents more uncertainty and confusion than 
does the law in any other field of equal import- 
ance today. No doubt, this condition is due largely 
to the failure of the courts to distinguish the vari- 
ous legal meanings which inhere in the general 


> 


term, “doing business,” and the failure to examine 
the relation which doing business bears to inter- 


state commerce. This paper is a brief summary of 


*Mr. Isaa s at present doing graduate work at the Harvard Law 
ol 





the law as it appears from analyses of these two 
points heretofore made. 


I. Doing Business’ 


The regulation of a foreign corporation by a 
state is usually for one of three purposes, namely 
(1) service of process, (2) taxation, or (3) qualifica- 
tion. There are also minor purposes such as the 
filing of statements of information or the keeping 


“An Analysis of Doing Business,” 25 Columbia Law Rev. 1018 
(1925) 









708 





AMERICAN Bar ASSOCIATION JOURNAL 





of corporate books in the state. 


regulation must be subdivided 
them. It is evident th 
corporation liable to service 
necessarily impose on it a 
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tion should not thereby 
state. 


to correspond 


of process does 
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ior 
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taxation were distinguished in Tauza v. Susque- 


hanna Coal ( 
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licensing Statutes 1s 
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tional law may be quite another thing 


ympany 
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thing The nature and extent of 
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nature in extent t 


one 


requisite Oo 
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is & E. R. Company 


Taxation and 
Anderson v. Mort 


But a much bri 
the words “doing business” when used 


contrasted i1 


vader meaning is said to be given to 


in a tax statute than 


is given to them when used i statute which forbids a 
foreign corporation to do business in a state until it has 
complied with the conditions which the statute imposes. 


Although it is true 
it has been held that “doi: 
pose” is “doing business for 


all purposes” 


valid and constitutional‘ tl 
the various degrees 
cases will, no doubt, 


pointed 
in time be followed. 


this, the the subject of 
business would require it 

Since most of the statutes 
corporations use the expression doing or 
acting business, two grt of have been 


held to fall short of the ‘ry activity namely, 


great expansi nm ot 


regulating 


Ups acts 


necessar! 


single transactions and incidental acts In refer 
ence to the first it was said: 
The making — contract by which 
one party agreed to build and deliver certain ma 
chinery and the other part pay for it did not 
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The 
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rganized 
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enable it h tl > end 
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to accomplis 
legal ends them- 
which made a 
process was 


Turning now various 
we find that the rule 
foreign corporation liable to service of 


that 


selves, early 


the business must be such in character and extent as to 
warrant the inference that the corporation has sub 
jected itself to the jurisdiction and laws of the district in 


is served and in which it is } 


which it 


und to appear when 
a proper agent has been served with , 


process 


This test, which was based on the legal fiction of 
implied consent, presented many difficulties \t 
times the court found the reasonable bounds of the 
fiction were passed as, for when a 


of action arose outside a state, and the foreign cor 


instance, cause 
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lawful and within the meaning of all laws that are 
ie differentiation between 
out by some of the 
If the 
diversities of the separate purposes did not demand 
doing 


foreign 


trans- 


Since the various 
legal purposes are very different in their nature, 
doing business which is, in general, the basis of 
to 
at the activity which makes a 
not 
or 
' is subject to taxa- 
be required to qualify in a 
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Recently, 
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to such an extent that its [ ( e is estal 
| 1 so 7 
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rhis test has been so recently applied that we can 


not say what is meant by actual presence. It can 
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in a sometimes by corresponder and 


dise state I 
sometimes through visits to New York 
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one ol 


its officers.’ It does not arise ugh wnership 
of all the stock in a local subsidiary corporation by 
a foreign one." The process of defining the line of 


demarcation, however, is in progress and we 
expect the development of a workable rule in 
For taxation, something more thar 


may 
time 





2 mere pres 
ence is necessary. It was held under the Federal 
Corporation Tax Law of 1909, which was worded 
very much like the state statutes, that holding titl 
to real estate was not doing business 

“The fair test,” says the court 
; is between a corporation whi l its activi 
ties to the owning and holding of property and the dis 
tribution of its avails and doing only the acts nec« ry t 
continue that status, and one wl still active and is 
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efforts in the pursuit of profit and gain and such activities 
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State, 


other things, filing copies of articles 
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payment of license fees, appointment of an agent 
lor service of process, designating and maintaining 
one or more places of business in the state, filing 


statements of financial condition, keeping books and 
records in the state for inspect 
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ation*® that the principles which are applicable to- 
day are not simple and homogeneous. They are, 
instead, the resultant of numerous adjustments 
made by the courts in response to waves of corpo- 
rate development. 

In the beginning of the economic history of 
this country the only corporations which moved 
across state boundaries to any extent were financial 
organizations such as banks and insurance compa- 
nies. The roads were poor; industry was in the do- 
mestic stage and the methods of communication 
were primitive. Financial organizations, however, 
were able to do a business of large extent in the 
various states under these conditions because they 
required no transportation of goods, were not en- 
gaged in manufacture and invested in little more 
than an office wherever they operated. Their capi- 
tal remained in the state which incorporated them 
and was not transported to the jurisdictions in 
which they carried out their transactions. While, 
on the one hand, this arrangement had commercial 
advantages, on the other hand, it foreclosed to these 
corporations the protection arising from the vari- 
ous property clauses of the Constitution. The basis 
of constitutional personality in the absence of a per- 
mit was property. Without property the corpora- 
tion could not invoke the due process clause,” nor 
the eqtial protection clause** and the nature of in- 
surance itself eliminated the commerce clause.** 
Except that a state could not require of a corpora- 
tion an agreement not to resort to the federal 
courts, the insurance company was left unprotected. 
Che first proposition, although framed in terms of 
financial organizations, became generally estab- 
lished that a state could exclude a foreign corpora- 
tion entirely or expel it without cause after it had 
been admitted. 

As soon as this law was clearly settled, trans 
portation companies and agencies of communica- 
tion began to expand into neighboring States. These 
required large investments in property 
wherever they went, investments which would 
have been confiscated by an application of estab- 
lished principles. It was one thing to hold out to 
an insurance company or bank the alternatives of 
submitting to exactions or doing business else- 
where. But when a transportation company was 
required to make this choice, its property was de- 
stroyed and its service interfered with. Some 
method of removing these companies from the con- 
trol of the state became imperative. One was found 
by extending the commerce clause to the business 
of transportation. This extension, however, in- 
volved a serious departure from principles recog- 
nized at the time because the commerce clause was 
supposed to refer to navigation by water and not 
to transportation by land.** A state was considered 
to have an uncontrolled discretion as to what it 
would charge for permitting the use of a railroad. 
But once the modification of the law was made, 
there was no question that the power of exclusion 
theretofore residing in the states could not override 
the Federal Constitution. In Crutcher v. Ken- 
tucky” it is said: 

To carry on interstate commerce is not a franchise or 

a privilege granted by the state; it is a right which every 


b« dies 


21. 26 Columbia Law Rev. 263 (1926) 

22. Nat. Council U. A. M. v. State Council, 203 U. S. 151, 27 
Su Cr. 46 (1906). 

23 Blake v. McClung, 172 U. S. 289, 19 Sup. Ct. 165 (1898) 

24. Paul v. Virginia, 8 Wall. 168 (1869). 

25 Railroad Co. v. Maryland, 21 Wall 456 (1874) 

26 141 U. S. 47, 57, 11 Sup. Ct. 851 (1891) 
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citizen of the United States is entitled to exercise under 

the Constitution and laws of the United States; and the 

accession of mere corporate facilities, as a matter of con 

venience in carrying on their business, cannot have the ef- 

fect of depriving them of such right, unless Congress 

should see fit to interpose some contrary regulation on the 

subject. 
The second proposition, therefore, became estab- 
lished that a foreign corporation could enter a state 
for interstate commerce. 

gut the commerce clause contained a number 
of inherent vices of which the states soon took ad- 
vantage. It permitted a tax on property used in 
interstate commerce and an excise on the local in- 
dustry of a corporation engaged in interstate busi- 
ness. By imposing such an excise the states soon 
reduced the influence of the Constitutional provi- 
sion to a minimum. The corporation had the op- 
tion of either paying the tax even though interstate 
commerce was affected thereby or surrendering 
the local business. When the Pullman Company in 
Pullman Company v. Adams,” offered to show its 
receipts from the carrying of passengers in local 
business did not equal the expenses chargeable 
against such receipts, the court answered: 
The company cannot complain of being taxed for the 
privilege of doing a local business which it is free to re 
nounce. 


In other words the old alternative of complying or 
leaving was again given, this time as to local activ- 
ity. When this point was reached it became evi- 
dent that the old law had proved too powerful for 
the previous adjustment. Another instrumentality, 
or another modification of the existing laws was re 
quired to accomplish the purpose. When finally 
the court had reached what amounted to an impasse, 
it adopted both methods of meeting the problem. 
It recognized the economic connection between 
local and interstate business theretofore legally non- 
existent, and incorporated the relation into the 
law by the device of the unconstitutional condition. 

When a state said to a foreign corporation, 
“You may do local business which is economically 
connected with interstate commerce provided you 
pay an excise tax,” the corporation had to pay or 
abandon its local activity. But when a state said, 
“You may do local business which is economically 
connected with interstate commerce provided you 
agree to pay an excise tax,” the interdependence 
which in fact exists between the two types of busi 
ness required the corporation to agree, in fact, to 
waive a burden on interstate commerce. The in- 
direct legal burden is, of course, an economic inter- 
ference, but when this interference is waived the 
burden becomes not direct, but nevertheless illegal 
because in derogation of the Constitution. 

The courts in applying the unconstitutional 
condition, however, applied it too strongly. They 
referred it not only to the dignity of the Constitu 
tion as a whole but pierced through the body of 
this instrument and referred it also to specific 
clauses. Numerous sources of protection as a re- 
sult became promptly available for foreign corpora- 
tions. For instance, the equal protection clauses had 
not been generally invoked for foreign corporations 
because while a state could not impose a discrimina- 
tory burden on a corporation already in the juris- 
diction, it could always impose new conditions 
for the future at any time. Until the corpora- 
tion complied with these it was outside seeking 


27. 189 U. S. 420, 422, 24 Sup. Ct. 494 (1908) 


admission.** When, however, a statute changing 
conditions was construed to require an agreement 
on the part of a corporation to waive a discrimina 
tion against local business, the economic connectio: 
between such local and interstate business required 
the corporation to surrender a privilege secured by 
the Constitution and rendered the statute void 
When in addition this agreement was referred t 
the equal protection clause specifically, the clauss 
itself became a source of protection 

In making specific references to various clauses 
however, the court is limiting the usefulness of the 
[It is remarkable how 
Just as the states were 


unconstitutional condition. 
rapidly this law crystallizes 
held to have control over 
engaged in interstate commerce long after 
roads were doing an interstate business and just as 
transportation 


were 
these 


railroads which 


the commerce clause was limited to 
companies long after it should have been extended 
to industrial corporations, so there is danger that 
the unconstitutional condition will be limited to the 
clauses to which it is now referred lf applied cor 
rectly, on the other hand, it will time lead to a 
high degree of protection 

In the first applications of the device an express 
Later, an implied 


agreement was held necessary 
any requirement 


agreement was recognized. But 
a corporation owning property used in 


placed on 
agreement to 


interstate commerce may involve an 
waive a burden arising from the economic connec 
tion between interstate and business. It is 
true a tax on property used in the 

illegal. But if payment of this tax be 
a waiver of the economic effect on interstate com 
constitu 


local 
former 1s not 
construed as 


merce, it requires the renunciation of a 
tional privilege. This reasoning may also be ap 
plied to a tax on the local property of a corporation 
which is economically bound up with property 
located outside the state, a tax heretofore held valid 
The courts are not unaware of these potentialities 

While these adjustments were taking place 1n- 
dustrial corporations developed to a point where they 
too required protection. Neither the principles gov- 
erning the insurance company nor yet the trans 
portation company were applicable to them. The 
industrial corporation not only may have invest 
ments in various states, it may have all its property 
located in a single foreign state. Exclusion would 
destroy its existence. But it had always been held 
these ‘companies were not engaged in interstate 
commerce and that due inter 
fered with by an excise tax measured by property 
located without the state.“ No device could 
meet this situation, just as no device could extend 
the commerce clause to insurance companies. It 
required a reversal of attitude by the courts. The 
great growth of industrial corporations did super 
induce such a change so that now it is held that 
industrial companies may also be engaged in inter 
The economic interdependence of 
recognized 


process was not 


State commerce. 
interstate and _ local 
placed industrial companies on a par with trans 
portation companies as far as the unconstitutional 


business when 


condition was concerned 
These extensions have been made only recently 
The Supreme Court being in the midst of their de- 


28 Philadelphia Fire Ass'n. v. New Yor 119 S. 110 Si 
Ct. 108 (1886 

29. S$ ern Ry. ( Greene l S. 4 0s ( 28 
{ 10 

0 Cf. Elcar Isaacs I 1 k y Law Jou 
S88, 849 (1926 
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g place lhe principles appear confused, so con- 
d in tact, that in recent cases the court seems 
want t eject all rules, and to decide every case 
ts own facts. In Hump Hairpin Manufacturing 
mmerson* the court said in reference 
ital stock 
? } ised by which it can be 
42 Sup. Ct. 305 (1922 


t entirely cognizant of what is tak- 





determined in all cases whether or not such a tax is 
valid 
and it applied the repeated declaration of the court, 
that the question is inherently a practical one, depending 
for its decision on the special facts of each case 
In time, however, there is little doubt that some 
order will be evolved and that while the cases will 
still be decided on their own facts, they will also be 
decided according to general principles. 
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S The first 8 are in Chicago, the last 


nvestigation as to Working of Supreme Court Rule, Adopted About Two Years Ago, Raising 


Standards of Legal Education in That State—Evening Schools the Crux of the 
Problem—Improvement Evident But Low Teaching Efficiency Must Be 
Remedied—Situation in New York 
By Ursan A. LAVERY 
Chairman, Committee on Legal Education, Chicago Bar Association 

lik modern phase of the movement toward bet- improved by the revision of Rule 39 of the Supreme 
ter preparation for admission to the Bar is  Court.* It seems desirable at this time to make some 
hardly two decades old and yet, as will be indi- investigation, on the ground, as to how the new rule 
ted hereafter, much progress has been made. The is affecting the law schools and the law school student 
mportant thing is to have an intelligent group among _ body. 
he Bar who know whereof they speak in matters of 2. Heretofore there has been little cooperation, 
legal education and who will lead the way. The and even little contact, between the Chicago Bar Asso- 
\mericat \ssociation, as well as the local bar ciation as a representative of the bar on the one hand, 
issociations in the larger cities and some of the state and various law schools in Chicago on the other hand, 
ar associations, have taken an active interest in the although a majority of the lawyers coming to the bar 
last twe rs. Recently the writer, as Chairman of in Chicago are regularly graduated from these schools. 
the Committe Legal Education for the Chicago Bar Your Committee is of the opinion that one of the tasks 
\ssociation submitted to that body “A Report on a Committee on Legal Education can properly under- 
Law Sct N Curtcaco” which was the result take is to act as a sort of “liaison unit” (to use an 
first-han bservation of and contact with the army phrase) between the various law schools in which 
hools ove ( Since the problems the young lawyers are trained and the bar into which 
Chicag lar to those elsewhere it they must be admitted before they become lawyers. 
is been suggested that some of the observations of 3. Rule 39 as revised provides that the Board of 
that report may be of general interest. Accordingly, Law Examiners shall take a more active position in 
he substat it is given here, but for obvious rea- supervising the various law schools in Illinois. That 
ns the nam ndividual law schools have gener- Board, however, will probably welcome the help and 
bee ( cooperation of the local representatives of the bar. It 
has seemed to your Committee that it is the proper 
A Chic: S cae agency in Chicago to interest itself in this matter and 
Nicago ourvey secure what information may be had. 
Ther presented herewith a report on the various Evening Schools the Crux of the Problem 
schools in Chicago based on information gathered wt ; wee ie eae 
ver & Det € several vears and on visitation of he problem of legal education in Illinois is chiefly 
hese schools during the month of March, 1926.) It concerned with the so-called evening or part time law 
y be recalled that the writer, in 1924, prepared a schools. Phis is largely due to the fact—which should 
-official “Survey On The Law Schools In Illinois,” ¢ admitted frankly and at the outset—that the three 
id he has. therefore. some familiarity with this sub- ‘{ull-time day law schools in Illinois, the Univer- 
' sity of Chicago, Northwestern University, and the 
Reasons for Report University of Illinois, have long stood in the fore- 
Preparation of this report was undertaken chiefly ,,, Nts,2ou1% {lint <ttstmye Court" Rate 90, which concerns thet 
the to ving reasons subject, was revised in 1923. The rule is full and detailed and covers 
1. It is now approximately two years since the out 3 pasts of print, It provides for « Board of Law Examiners w 
ndards legal education in Illinois were radically and pre-legal education. The principal changes made in 1923 were: (1) 
the “pre-legal” requirement was raised from 4 years high-school to 2 
Noe ‘ University of Chi years of college work, which must be completed before the study of 
N Pa oyola University: law is begun; (2) the amount of law-school work required was soéme 
go-Ke fars School; Chicage Law what stiffened and the Board of Law Examiners was given power to 
Ma ~ Universit f Illinois; Bloomington Law establish an “accredited” list of law schools; (3) the requirements for 


law-office” study were raised and the period of such study made 4 
years as compared to 3 years in an accredited law school 
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1 | | 


front among good law scl . this country 
ibove the mini- 
mum fixed for admission to the bar in The 
naturally attract the 


students who consider 


and have 
consistently kept their standards well 
this state. 
day law schools of unive rsit OT ce 
more mature 
themselves worthy of the best possible training in legal 
with this subject 


students and ‘thos 


education Anyone who is familiar 


knows that a large percentage of the students who from 


year to vear successtu sraduate from the evening 
law schools could not get the standards of the day 
schools. 

This is proved by the results tudents taking 
the Bar Examinations. | t purposes this report 
a_ statistical stud va de of the official rec 
ords of the Board of Law Examiners of Ill 
nois At the last seven Illinois Bar Examinations, 
covering the ( 1924, 1925 and March, 1926 
the three da chools referred to had 292 stu 
dents taking these examinations (for the first time) 
Of these, 221 passed and 71 failed, giving a percentage 
for successful students of 75.5% At the same seven 


examinations there were eight evening schools in Illi 
nois whose students took the e: i There were 
736 students from those eight schools taking the exam 


ination (for the first time Of these 387 passed and 


349 failed, giving a percentage for successful students 
of 52.5% 

\ similar investigation was made by the writet 
in 1924 in the “Law School Survey” already mentioned 
At that time a study was made of the 16 examinations 
given during the years 1920, 1921, 1922 and 1923 
During that period the three day schools referred to 
had 437 students taking the examination (for the first 


failed, giving a 


time). Of these, 314 passed and 123 


? 
‘ 
percentage fo! 


successful tudents of 72%. At the 
same examination the same evening schools had 719 
students taking the examination (for the first time 


Of these, 386 passed and 33 
, . 1 


iwe for success 


3 failed, giving a percent 


The detailed figures tor the various sc! 


ools under 
both the studies above referred to are given as Appen- 
dix I and II at the end of thi It seems worth- 
while to consider thes¢ moment It 1 
not contended that such figures give 
infallible guide to the rating ot the various schools It 
is believed, however, that each of 
fair and representative. 


report 
ior a S 
| 


an absolute an 
these studies covers 
a period sufficiently long to be 
The figures are illuminating 

the possibility of dispute the 

ard day 
speak well for the fairn 


cause they show beyond 
superiority of the stand- 
the figures 

: | 1. . 1. . 
nd regularity of the tests 


schools, as a class Moreover, 


xaminers in this State; 
various law 
ly uniform 
the bar 


maintained at standards 


made by the 

for if the product turned out by the 
schools from ye been tair 
(which it is believed may be 
inations in this state have been 


which have pt 


ded). exam 


( ce 


ved m and consistent 


It has been said that the figures are convincing as 
to the superiority of tl tandard day schools; but 


this particular when 
mind. It should be 
ate goal of each 


“h le « l- 
S¢ ooIs aS a ciass 


they are all the more significant 
certain other factors are key] 

remembered for instance that the ultin 
group of sch 
are primarily concerned with turning out good lawyers, 
with them a secondary 


ools ts di tere dav 
and he bar examinations | ive 
shooting 
This 


concern: while most of the evening schools are 


at the bar examinations as a primary objective 


statement is made without any intention of casting slurs 
at the evening schools, but it 1 statement which it 1s 


Not Fig 
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believed will not be disputed by disinterested and com 
petent the matter. Another factor whicl 
must mind results from the that a 
larger proportion of students from evening school 


intensive quiz course immediate -fore the 


judges of 
be borne in 





take an 


bar examinations, than is true of the day school stu 
dents. This “cramming” course puts many an applicant 
across the line of the bar examination who otherwise 
would not have gotten there; usually because sucl 
students have absorbed several hundred ready-made 


and 


“answers” to previous bar examination questions 

have had a specialized drilling in su uestions. There 
is one well known quiz master in Chicago who boasts 
(and indeed gets many students, because he generally 
makes his boast good) that with s voluminous file 


of bar examination questions covering a number of past 
with say 500 “answers,” forecast a large 
the actual questions to be asked at the 
next examination \ little thought will convince the 
reader that such a result is not difficult, given a quiz 
master who is experienced and who makes a drive to 
get such This “cramming which is widely 
indulged in (and which 
pending on its methods an 
lency to put all applicants on a Ie 
at the bar examination are concerne 
trained student “answers” 
but he is like a sponge from which the water is easily) 
bar examina 
te of all 

h after 

uence is that the 
SO definitely on 
it a disadvantage 

in such a statistical study of bar examination percent- 


years he can, 


percentage of 


results. 
may or may not be good, de 
ten 
far as chances 
he “quiz” 


d its intensity), has a 


is able to soak up a lot of 


squeezed; his learning gets him by the 
tion (and probably will continue to do so in spit 
curative efforts), but it does not help him ( 
the examination is over. The cons¢ 
day school students, who do not rel 


the intensive “quiz” courses, show up 


muc 


ages The suggestion has already been made that the 
‘batting average’ of the law schools at the Bar Exam- 


relative 
factors involved, 


inations is not a conclusive test of their 
strength And yet considering all the 
the reader who is a fair and competent judge of the 
matter will find these figures interesting. He will be 


able to weigh them justly and give them due value 
Evening Schools Necessary and Desirable 
(nd yet, in spite of the difference between these 
two groups of schools, common sense dictates that in a 


yreat metropolis like Chicago part time or evening 


g 
law schools are a necessity and should be accepted and 
commended rather than condemned In the evening 


body of 
occupa- 
schools 
offer the only practicable opportunity for those stu 
dents who enter upon the study minimum 
of maturity and of ion, for such 
students realize as a matter of course it the leading 


day schools are not for them Chere has been in some 


law schools found in general that large 


students who are primarily engaged in gainful 


are 


; 


1 who study law as a side line 


tions an 


tT iaw witha 


academic preps 





quarters a tendency to look down upon the evening law 
meet a 
need, and also that they labor under 
severe handicaps and difficulties. Especially it should 
be remembered that of the seven thousand practicing 
; arge percentage 


schools, but it should be remembered that they 


wide economic 


x 


lawyers in the City of Chicago, a ver) 


have received their legal training in evening law 
schools Thus, of the sixty-five lawyers who were 


candidates for judicial office at the April, 1926, pri- 
maries in Cook County, two studied in law offices, 
nineteen in d law 


day schools and forty-four in evening 
schools Che importance of the ever ing law schools 1s 
proved by the figures given in the two studies 


Examination 1 issed; in a 


further 


yf Bar records already disct 














he 
















e problems in 


t years there were in Illinois 1,455 
st time) from the evening schools in 


Ae 


mpared to 729 from the day schools. 
reasons that the emphasis in this report 
Because of the 
such as the fact 
eir students are working during the day 
on their legal studies at haphazard 
necessarily attract that 

has the lesser maturity 
is in the evening schools 
volved in raising the stand- 


lucation are found 


the evening schools. 


which they operate, 


lur so} 


reparation, it 


Improvement Is Evident 
tset it should be stated that there is rea- 
bout legal education in Illinois ; con- 
ing as the years go by 
writer, the revision of 
ng about this improvement, 
evening law schools. The improvement 
I is due primarily to two factors ; 
ic fitness of the average 


e opinion of the 


raised approximately two years, and 
( the way of a larger capacity to 
training; second, most of the evening 


} ] 


yenized the wide demand for higher 


idmission to the bar and have willingly 
sion of this improvement has 
general change in 


ems desirable Che 


e student body and in the attitude of 
is already been suggested. Taking 
n more detail a visitor to these schools 


uation a few years ago, 
many particulars. The 
mpresses itself upon a visitor of the 
s is the fact that the average student 
law than used to 
ago a lawyer who visited 
not help but be struck by 
its were quite unfitted, 
ental equipment and even personal ap- 
lawyers ; and if they 
yomed to settle down as the 
Now the number of such 
\gain the quality of class 
law schools is being im- 
was the difference, first in the 
ng exhibited by the professors, and 


provement lI 
1 


study 


oft the studet 


to pecome even tair 


ted wert e d 


ty of class room work exhibited by 
t struck an observer in going from a 
school to almost any one of the eve- 
It seems fair to say that the disparity 


» kinds of schools in these particulars 


lue to improvement in the evening 
er factor which differentiated the 


school was the 
tofore the visitor 
unfavorably with the class- 
equipment of 
mpared to what was 
lard day school. Here also there has 
e better in most of the 


from the evening 





rar n 


ibrary and _ general 


ening school « 


C inge 


Is. Finally, there were in the past cer- 


the evening schools—such 
administration, 
intensive study of the books, 
preparing for the bar examinations 


lé a 
which 


mediocre system of 


made an 


SURVEY OF LEGAL EDUCATION IN ILLINOIS 


unfavorable impression on a visiting lawyer. Here also 
the evening schools seem to have caught the new spirit 
and in so far as they are able most of them are anxious 
likewise to improve these factors 

It will be remembered that the change in Rule 39 
was opposed at the time by some of the represent- 
atives of the evening schools on the ground»that it was 
too severe a requirement to exact of prospective law 
students. Now, however, there is no suggestion on 
the part of those in control of the evening schools that 
the increased requirements have worked a hardship on 
the students. 


Still Something to Be Done 


So much for the improvements which one observes 
On the other hand it must not be assumed that the 
picture is entirely rosy and that nothing further re 
mains to be done. The ultimate ideal so far as law 
teaching is concerned, is to get such teaching entirely 
out of the category where it remains a profit making 
business. It is natural that during the development of 
our country and in the building up of our large cities, 
there would not be sufficient law school facilities fur- 
nished by endowed and state-owned institutions; and 
therefore that individual lawyers and groups of law 
vers should start in the business of law teaching, partly 
as public service but primarily for the income to be 
derived thereby. The time is surely coming when th 
proprietary school will factor in 
legal education just as the proprietary medical school 
has out of business. There can hardly 
be any doubt that, however good the individual pro- 
prietary school may be, over a long period of years the 
law school which is purely a public service institution 
and not organized for profit, will have advantages that 
must count in the end, with prospective students. This 
tendency away from the proprietary school has been 
noteworthy in Chicago, especially in recent years 


e 
law cease to be a 


been driven 


Low Teaching Efficiency 


\nother point which should be mentioned as a con- 
tinuing difficulty under which the evening schools labor 
is securing adequately trained teachers. Teaching in a 
typical evening law school has long been a semi-char- 
itable task, at least it is such for any lawyer who is 
capable of earning a substantial income at his practice 
Some of the law schools with which the writer is fa- 
miliar pay their instructors roughly on the basis of 
$5.00 an evening; a price which is obviously not much 
of an inducement from a financial point of view. Some 
of the evening schools, however, have been able to 
secure the interest and support of a few mature and 
able lawyers, who give their time in teaching on a basis 
which practically amounts to a gratuity. It is easy to 
see why the evening schools through the years find 
it difficult to secure high grade law teachers. At the 
present time the teachers in the evening law schools 
fall roughly into three groups: First, the relatively 
few mature lawyers just mentioned ; next, a number of 
young lawyers with good training who find the re 
muneration an inducement; and finally, a considerable 
number (especially in the weaker schools) of second 
or third rate lawyers who eke out their incomes in this 
way and at the expense of their students. Naturally 
such younger lawyers and, of course, the lawyers of 
the last mentioned group, are not likely to impress their 
students because of their personality or training at the 
bar; nor are they likely to have had sufficient teaching 
experience to become good teachers. It is largely for 
this reason that a lawyer visiting the evening law 
chools is sometimes impressed with the poor quality 
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of law teaching exhibited by the instructor. Those in 
charge of the evening law schools in general admit, at 
least privately, that their teaching efficiency is not high; 
they claim, however, that it is the best they can provide 
under the circumstances; and most of them think, at 
least privately, that it is good enough. Teaching law, 
like teaching in a College, or in a Medical School, or 
any other school, should be (at least ideally) a spe- 
cialized profession; the instructor should have special 
qualifications and particularly should have training in 
teaching. This ideal has been fairly well realized in 
the leading day law schools, where the teaching is 
done by trained instructors who give their lives to their 
work. It is obvious that the evening law schools cannot 
compete with such standards. There is something to 
be said for the practical instruction which the evening 
law school sometimes gets from a mature and able 
member of the bar who is engaged in active practice 
and yet this is a factor which has been over-rated and 
over-advertised by the evening schools. On the whole 
it seems fair to say that the evening schools do not 
realize how far they lag behind in this matter of teach- 
ing efficiency. It is the considered opinion of the 
writer that here lies the chief fundamental defect in 
the evening law schools; and further, that the evening 
schools, if they were properly urged and sustained by 
the bar (and the Board of Law Examiners), and if 
they were frankly to admit the facts, could do much to 
remedy the situation 


Summary 


The various points suggested in this report need 
not be summarized here. The report attempts to say 
that a general view of the law situation in 
Illinois entitles the investigator to be optimistic about 
the future of legal education; and yet the report at- 
tempts to call attention to certain phases of the prob- 
lem which still remain. It is natural that where a num- 
ber of evening law schools exist, as in Chicago, there 
should be differences among them as to their standards 
and efficiency. Due to the rule of survival of the 
fittest there is constantly a tendency to drive out of 
business the poorest and weakest schools. This ten- 
dency is illustrated by the fact that whereas a decade 
ago there were ten evening law schools in Chicago, at 
the present time there are six. Anyone visiting these 
law schools is struck by the fact that the quality of the 
student body in a particular school varies directly with 
the strength and vigor of the school itself. In other 
words the weaker students and students least fitted to 
study law tend to congregate in the poorer schools. In 
fact there are authentic instances of where students in 
some of the stronger evening schools have been notified 
toward the close of their three year course that they 
would not be permitted to graduate because of poor 
scholarship ; and the students thereupon transferred to 
another evening school which accepted them and per 
mitted them to graduate. These facts have an impor- 
tant bearing on the problem of legal education; from 
the point of view of supervision and regulation it is 
the weaker schools that require the most attention 


schc ¢ y 


Situation in New York 
So much for the report above mentioned. Som« 
discussion of this subject opportune 
The annual 1, 1926, of the Commit- 
tee on Legal Education of the Association of the Bar 
of the City of New York is interesting in this 
connection. That report urges a change in the rules in 
New York so as to require two years of college work 


general seems 


report tor Apr 


before beginning the study of lav \s the repor 


shows, that requirement has already been adopted b 
four states, Kansas, Illinois, West Virginia and Ohi 
(beginning 1927). In discussing the proposed chang 
the New York Committee says 


“Undoubtedly in the past men have risen to eminence 
the profession without any college training and it may be cot 
ceded that this achievement is still p le for men of excep 
tional ability But in the course of the last forty or fifty 
years important changes have occurre flecting the qualit 


of the bar and the administration of tice and a new situa 


tion has arisen presenting new p 











‘First, there has been an enormous ise in the volum 
of the law and in the variety and « plexity of the situation 
to which the law applies. It requir therefor: great dea 
more time and study to master the law at the present day thar 
in the earlier period when a leader of the ir might have 
acquired in connection with his practice a vivid personal knowl 
edge of practically all the important de« I 1 his own state 
and in the federal courts And it requires a maturity 
judgment and a cultural background v it will be difficult if 
not impossible to obtain in the rank and file of r professior 
without the influence of a college training Che protession of 
the law is or ought to be a learned pr s ind to manta 
it as such its members must be learned met 

“Secondly, the work of the courts this state has enor 
mously increased and they need m more every yea! 
the help and cooperation of well trained lawyers order t 
discharge their onerous and highly important duties promptly 


and efficiently 
“Thirdly, coincidentally with tl growt f tl need o 
; . VW 
I ar itsell 


the courts for greater assistance from 
it must be frankly conceded, has become less capable of giving 


such assistance Moreover, its prestige and influence are men 
aced more and more every year as the result of a great influx 
of young men, deficient in general knowledge, special training 
and character. We are informed that re than three thou 
sand students began the study of law Septem 
ber last 

“The Character Committees of t First and Second De- 
partments have found that in general t ipplicants for admis 
sion who have had a previous college tra ng resent little dif 
ficulty And we think there can lx ibt that if, during 


een admit 


the past fifteen or twenty years, no applicants 
f our bar 


ted without a previous liberal training 
would not have suffered that deter rat whi xciting so 
much comment and apprehension te from the report of 
this Committee for the year 1920 

“*What is needed is the broad g an umanizing in 
fluence of cultural education which would not only prepare the 
student for law study with trained intelligence and intellectual 
power but develop in him a higher appr ition of the social 
responsibilities. Liberal education bring ut a sense of pr 
portion and appreciation of essential lues which fit the 
lawyer to bear the moral responsibiliti f his profession. It 
is not without significance from the t | viewpoint that 
the members of the bar who have be: pline y the Ap 
pellate Division in this Department ha een with rather few 
exceptions men without liberal educ 

‘It may be conceded that a liberal « ation ind a cul 
tural backgrcund may be obtained xceptional men out- 
side of a college course There are « I us instances o! 


this at the present time, but these exceptional men are in en 





tire acc rd with those who favor the 1 re nt of a college 
training 

“Silas H. Strawn, Chairmar f t Mr Asso 
ciation’s Section on Legal Educat ’ t the annual meet 


ing in September, 1925 


| } 


| had the mistortune, or rather t . tsightedness, | 


dare say it may be termed, to graduate from neither a college 
nor a law school Sut it has n privilege for the last 
thirty vears have the administrat f running a law 
office of some thirty lawyers and | pet s am a greater crank 
on the subject of education than a1 gentlemen, because 
I have demonstrated the futility of attempting to practice law 
without equipment nowadays t was ver different thirty 


vears ago, but it is perfectly futile f On ) practice law 
| : 





nowadays unless he has a colleg and w scl 1 « ation 
He cannot get to first base He w 1 int 
the Bankruptcy Court and defend t fortunates have 


I 

been selected by the United Stat is lators of the Vol 

stead Act; but when it comes to anyt L requires 

structive thought, anything which ri res a knowledge 
A ‘ ; 


r of world affairs he just 


economics 


“This is certainly weighty testi is to the value and 


, 
necessity of a college training preliminary to the study of law 
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imilar testimony has been given by other eminent mem- 
the profession who did not themselves have the benefit 
. llege education.” 
Conclusion 
What is there said abo he highe hical sense 
VV hat there said about the higher ethical sense 
the college trained man agrees with the experience 


‘ter and Fitness Committee for the First 
linois and also with that of the Grievance 





mmittee of the Chicago Bar Association. The rec- 
rds of both those Committees, over a period of years, 
ves that a direct ratio exists between poor academic 
training and unethical conduct In other words, 
he crooked lawyer is almost always the lawyer 


vhose prelegal education was poor. Indeed to those 
uwyers who have knowledge and experience of the 
subject, that statement is axiomatic; for them it is 
the clinching argument in favor of higher standards 
r pre-legal education. There are two arguments the 
ther way; one contains a lot of talk about “Keep the 
Law a Democratic Profession,” while the other says: 
Look-at-Lincoln,-he-studied-law-that-way.” But the 
ide seems to have turned toward higher standards in 
1 way that will sweep all opposition aside. In the past 
the theory has prevailed—both with the profession and 
vith the public from which the neophytes come—that 
the lawyer got the major part of his training after his 
idmission to the bar rather than before it. To “read 
iw” a half century ago meant just about what it said; 
little conception of the intensive “study of 
law” required by present day conditions. The other 


t 





theory worked fairly well in America while conditions 
of simplicity prevailed; but as the body of law in 
America grew enormously in complexity and variety, 
and particularly as cities have mushroomed into great 
size and brought all their peculiar problems, the old 
theory began to break down. The need for better 
trained novitiates at the Bar came gradually to be rec- 
ognized. About 15 years ago the American Bar Asso- 
ciation took up the campaign in vigorous fashion and 
ever since has taken a leading part in the fight. In 
1921 that Association did much to clear the air and to 
advance the fight when it adopted the recommendation 
that at least two years’ college work and three years in 
an approved law school be required of every applicant 
for admission to the Bar. In 1922 that recommenda- 
tion was approved by the National Conference of Bar 
Association Delegates; and subsequently it has been 
approved by numerous state and local bar associations. 
As indicated four states have already put it in practice 
(in substance) while others are about to follow suit. 
The movement has of course met with bitter and per- 
sistent opposition. It has had to overcome the deep- 
seated conservatism and traditions of the older bar 
who predominate in the seats of the mighty where 
the final judgment on the issue is rendered. Certainly 
much progress has already been made, and remember- 
ing how slow a process it is to reform social conditions 
and habits of thought, the Lawyers may well say, in 
regard to this problem— 
“Sufficient unto the day is the good thereof.” 


WHEN LAW WAS LAW 


By Hon. WILLIAM 


RENWICK RIDDELL 


Justice of the Supreme Court of Ontario 


OR the “Common Lawyer,’ who believes in the 
PF stric and regular practice of the law, and wants 

no tomfoolery of amendment, etc., the perusal of 
such works as the Selden Society’s The Eyre of Kent, 
5 & 7 Edward Il, A. D. 1313-1314, is very refreshing 
While everybody got a full and fair hearing in those 
days, there was no trifling allowed; if you were abso- 
lutely right and regular in every way, you were safe; 
but if you failed in any one of a hundred possible 
ways, you were in misericordia, in mercy, and would be 
lucky if you got off with a fine—and, indeed, no small 
part of the King’s revenue came from his courts. 

All due care was had that there should be no inter- 
ruption of the business of the Court when the Judges 
came down to the County to hold their Eyre—fairs 
except in Canterbury, where the Court was to sit, were 
prohibited: “nul feire ne feust tenuz en le dit countee 
lurant leyre sinoun en la ville de Caunterbirs.” More- 

ver: “nule court ne counte ne fust tenuz en le dit 
ountee durant leyre’”—no court or County Court 1s 
to be held in the said County during the Eyre. 

Although perjury was only a misdemeanor and 






a 


t a felony,” perjurers, etc., were warned to keep 
1 Not t ¢ printed, | common lawyer,” which is quite an- 

her thing st as “Civil Law” and “civil law” are not the same 
2. If we a believe Blackstone: Commentories, etc., iv, 188, 
Perjury alti h not a Felony was severely punished: “It was an 
tly death afterwards banishment cutting out the tongue; then 
forfeiture of g s, and now it is fine and imprisonment and never more 
be capable to bear testimony.” The Statute of (1562) 5 Eliz., c. 9, 


away: “touz ceus qi furent ateintz de conspiracies ou 
de meyntenaunces de fause querele en le dreyn eyre .. . 
qil se aloinassent hors la ville de Caunterbirs a xij 
lewes durant leyre sanz returner’’—all those who were 
attainted of conspiracies or of maintenance of false 
plaints in the last Eyre . . . withdraw themselves to the 
distance of twelve leagues from the City of Canter- 
bury and not return during the Eyre. 

\nd this was no dead letter, for we read: “Willel- 
mus de Bernefelde alias indictatus coram J. de 
Berewik & sociis suis Justiciariis itinerantibus in comi- 
tatu isto de conspiracione & manutencione parcium in 
hundredo comitatu & aliis curiis . . . inventus in magna 
aula hic & allocutus non potest dedicere factum 
predictum, &c., & ideo custodiatur, &c. Postmodum 
venit & fecit finem cum domino rege pro c solidis”— 
William of Barnfield, previously indicted before J. de 
Berwick and his Associates, Justices in Eyre in this 
County, of conspiracy and maintenance of suits in Hun- 
dred and County Courts and other Courts . . . found in 
the Great Hall here and questioned, is not able 
to deny the fact aforesaid, etc.; therefore let him be 
committed (to gaol). Afterward he came and made 
fine with Our Lord the King for 100 shillings (about 
$375 at the present value of money). 

But Jurymen had to be on hand. “Et de ceux qu 
ne vindrent point fut comande a viconte de oster 
femmes et enfauntz et seisir totes lour terres et lour 



































AMERICAN 


716 





chateux en la mein le Roi et de attacher lour corps 
issint qil les eust lendemein devant les Justices. Et 
chargerent le viscounte et les baillifs qil esluisent altres 
en lour luz.” And concerning those that came not, 
command was given to the Sheriff* to eject their wives 
and children and seize all their lands and chattels into 
the King’s hand and arrest their bodies so that on the 
morrow he may have them before the Justices. And 
the Sheriff and Bailiffs are charged to select others in 
their stead. 

This drastic provision was firmly applied in prac 
tice: we read that after the name of the Attorney 
General of the Earl of Lancaster had been removed 
from the jury list and another inserted in its room by 
the Justices: “Et pus fut un altre demand & il ne 
vint. pas, par quay fut vicounte 
Justices qu ses terres furent seisis en la mayn le roy 
& qe il ostast feme & enfanz & ge il responat des bones 
issues.’—And then there another called and he 
did not come, wherefore it was commanded the Sheriff 
by the Justices that his lands be seized into the King’s 
hand and that he oust and children and that he 
is to be responsible for profits arising therefrom.‘ 

No doubt the 
the Court in or without custody making a 
suitable submission, get back his property, but it is 
absolutely certain not without “making a fine with our 
Lord the King.” 

Moreover, tl 
could return Non ¢ 
not produce him on the morrow 


1 
i 


comande al par les 


was 


wile 


erring Juryman by coming before 


could by 


unless he 
he did 


ie Sheriff would be fined 
t inventus in comutatu, 11 


There was no nonsense in respect of those accused 
of crime: they were supposed to give themselves up. If 
rh ti 


they fled, even though they were acquitted, their goods 
were forfeit ; 


We find, e. g.: “Cum quis indictatus 
fuerit de bonis 


furatis & de acquietetur 
tunc si inveniatur quod se subtraxit, catalla ejus con- 
When one shall | indicted for 
and acquitted, yet if it be found that he 


hoc 


ve been 


fiscantur.” 
larceny 
fled, his goods are forfeit 

We have the case of one who killed a stranger and 
immediately fled: “Ideo catalla ejus confiscantur prop- 
ter fugam.”—Consequently his chattels are confiscate 
because of the flight 

Mr. Justice Mutford, 
cent man, said: “pur ceo que vous fuistes vous (vos) 
chateux forfetz al Roi’—because you fled your chattels 
are forfeit to the King 

On the other hand, a cleric, 
acquitted on the charge of poisoning his father, “habuit 
thattels because the Jury answered 


4 
1 by Mr. Justice Spigurnel; 


addressing a wholly inno- 
Thomas of Sarre, 


had his « 


No, 


catalla”’ 


“ge noun” when askee 





“sil fuit poynt pus lenditement ou deuant pur le dout 

‘ That . ! s s 
Regi was 8 t t la \N g 
back, the S \ c ent of was 

] \ S was suppose De y the 

Ce $, ( ( ’ rres g Ww 
variously spelle N I Vis Vic Vis t 
Vicont, Vix 

5. In the ( " s Pr 
any record, a your I t ( a lad, Le 
in Michigan), was tried before tl Court of 
Genera] Gaol Delivery in and for the District 


of Upper Canada wit 

inac and much of Michigar 
wich, Ontario, and the Tr 
was charged with murder | 
misadventure: the Jury , ) ‘ irder but ‘ . 
able Homicide by misadventure and so say they all and that he did not 
fly for it.”” r4 Ontari ): pp. 181-185 See my 
Michigan Under British Courts, 1760-1706: Michi 
gan Historical Commission, Lansing 
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qil auoyt de ceo 
indictment or before by reason \ 
Nor was any nonsense allowed 


was arraigned—supposing there was n 


fet”’—if he had not fled since the 


I le tact 





21) 


an accused 
bjection t 


the indictment, he had to plead; if he pleaded Guilty 
cadit quaestio, he was promptly hanged. If not, he 
had to put himself on the country; if for any reasor 
as, for example, to prevent escheat for felony, he re 
fused to do so, a la Giles Corey,* the Judge,® “lui agarda 


a la penaunce pur ceo qil refusa a la comune ley, et 
comanda le gaoler qe leir fust net et saunz litere, et tel 





iour qil mangeast qil mangeast payn d et ne mye 
a moitie asset saunz boire, et tel jour qil bust qil n¢ 
mangeast’”—remitted him to his penance because he 
refused to submit himself to the common law and 


commanded the gaoler that the « ye bare an 
without litter and that on the day on which he ate, he 
should eat barley bread and only half without 
drink and the day he drank he should not eat. The 
recalcitrant 
ground, loaded with “taunt de feer com il peut porter’ 


was to lie “sur la nue terre n the bare 


with as much iron as he can beat \s Scrope, ] 
told an indicted man: “Vous serrez iugge a_ vostré 
penaunce”’ . “et ensi fut il iugge qil serreit 
despoile de touz ses draps forspris ses d lenges et 
meson bale nettement et charge de tant de 


mis en une 


fers ge il pout porter et un ior une pece de pain et altre 


ior un tret la plus procheyn ewe esteante tanqil soit 
mort.’”’—“You will be sentenced to your penance” 
and forthwith he was sentenced that he shou 
be stripped of all clothes but his linen and put in 
bare cell and loaded with as much iron as he could bear 


and one day have a piece of bread and another a drink 
from the nearest stagnant water until | 
dead.” 

Chis was adjudged not only if the accuse 
to plead at all, but also if he refused to plead in the 
proper form. We 


have two cases of men in Holy 


Orders who insisted on pleading their “Clergy” along 
with another defense; the Judges, Bereford, C. J., in 


one instance, and Spigurnel, J., in the other, promptly 
them “a la peine forte et dure,” 
called by a corruption of the statutory “prisone 
et dure.” 


It was no 


was later 
forte 


sent 


wonder that this treatment brought a 





proper plea sometimes ; of one of the clerics, we read 
“Pus fust taunt dur demene qil vint lendmein et sei 
myst de gree en pais qil ne fust de rine culpable, saunz 
faire mention de sa clergie’—this he found so hard 
that on the morrow he came and hi wn free will’ 
( l } ; f , I 1S¢ 
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himself on the country as not guilty, without 


a cleric for pleading 
By pleading thus at 

his neck from the 

liuure et il lust ij 
the book and he read 
ther, poor John Fol- 
nate. The correct practice 
to claim Clergy on arraignment; John was ar- 





Inate 


gned fe y and instead of claiming his Clergy, 
pleaded Not Guilty and put himself on the coun- 
1 Maidstone jury convicted him—after sentence he 
he was leric, but the Judges would not hear 
ew late. “Ideo suspensus”—and so he 

s hanged, is the laconic entry, but it is enough. And 
not in order that the Kine should be agerandized 

1S er that the King should be aggrandizex 


it John went to the gallows, because in the case 
liately preceding in which the Ordinary saved 
convicted priest, one Nicholas, as in this in which 
lid not, “le Roy avera les biens emportez”—the 
From a comparison 
f the different texts it seems reasonably clear that Nich- 
John were in the same “job”; that Nicholas 

the regular and proper practice and saved his 

ile John did not; and “ideo suspensus.”” Com- 





will |] e the stolen goods. 


tT 1S Ipe Til] S 
On what trifles depe nded the issues of life and 
th at that time and for centuries later will ap- 
from entry which tells that Peter the ship- 
in “Retl iratus est & pretii viijd & quia non 
cedit, & nsignatur prisone i mense”— 


he value of eight pence and because it 


ison for one month. This is much 

another se in which the accused stole a cheese 
rth 4d and money, 7d, 11 pence in all; he did not 
ppear and he was not even put in exigent with a view 
outlawry, “pro parvitate latrocinii”—because of the 


fling amount of the theft. Had he stolen 14d more 








would o1 nviction have been hanged. Not only 
but we e told that if a man be convicted of 
tealing ten pence, he goes to prison at the discretion 
the Justices, “et tunc si postea convincatur de ijd ita 
quod summa toto contineat xijd ob.,® habebit judi- 
um vite et membrorum’’—and then if afterwards is 
victed of (stealing) 2d. so that the sum total is 
214d. he shall have judgment of life and limb. 
This is a rather hard saying, even for the tough 
1 Common Law; but it is quite logical and good law 
hold that tv r more persons joined in a common 
ise and the amount stolen by all come to a shill- 
they sl ll be ved \n actual case is re- 
do 1 his daughter being hanged for 
+] ‘ lit IGA rth f riley 
iy steal y | wortn ol ariey 
The terrible punishment for rape, which an unmar- 
d man might escape by marrying his victim but a 
ied mat ld not except on an abandonment of 
e charge, 1 be left in “the decent obscurity of a 
ned tongu is Bracton says: “membrum amittat 
oculos ittat.”—The case given indicates 
- Common Law at least 
the i f goods above the value of 
e pe hable with death: stealing 
te e y, punishable with impris- 
t mercy of juries will often 
e them st ny to be under the value of 
ve pence w « ter value; but this. . . is 
a kir tone: Commentaries, etc., iv. 
Ase y as . Canada, Larceny f not more in value than 
ty shillings g (say $5.0 was declared Petty Larceny by an 
ance 1 ¢ at ebec by Lord Dorchester and Legislature Coun- 
April 17 > George ITI 
ract a ha’penny I am not 
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that the deflowered girl herself should dig out the 
eyes and “cope les botons.” 

But the rights of the accused were looked after: 
“Nota ge home pris pur suspeccion ou endite com com- 
mune laron e de ceo arene, les justices dirroit a la 
dozein qil ne les soilent pas sil ne soit pas certain fait.” 

Note, that if a man taken on suspicion or indict« 
as a common thief be arraigned of this, the Justices 
shall say to the Jury that they should not convict unless 
they are certain. 

Great particularity was called for in the charge of 
crime. We have all heard satis superque of the famous 
Missouri case, in which even after verdict an indictment 
was held fatally defective in that the word “the” was 
omitted before the word “State” in the formal termina 
tion “against the peace of the State”; but there was 
equal or greater particularity in some cases at the 
Common Law. 

Alice Taylor appealed’® three men of robbery, set 
ting out that they came to her house with three certain 
axes commonly called pole-axes, the head of each such 
axe being of iron and steel and of the length of one 
foot and breadth of half a foot, the clubs thereof of 
hazel wood an ell long and ten inches in circumference, 
and with the said axes broke in her door, which looked 
to the south and was in height fifteen feet and in 
breadth ten feet, the boards being of oak; then she 
described minutely the breaking open of her chest of 
oak, giving its dimensions, and the stealing of her chat- 
tels, equally minutely described. Spigurnel, Counsel 
for one of the accused, William, who, by the way, 
claimed to be “clericus,” objected to the form “be 
cause she says nothing as to the length or breath of the 
blades of the axes nor as to whether these men broke 
the housedoor with the cutting edge or the blunt edge 
of the axes again she does not say whether the 
butts of the axes were heavy or light and yet 
again she does not say to what the heads of the axes 
were attached. She speaks of the length of a club, 
but a club is a separate weapon in itself and need not 
be attached to an axehead, nor can it be so attached, 
but she calls the axehandle a club. Further she does 
not specify what particular part of the door was broken 
by one and what by another, but supposes all three 
broke in at one place, &c., &c., &c.” It does not appear 
how these objections would have fared, as the accused 
got involved in a question of practice in pleading Clergy 

But we have an adjudication in another case—an 
appeal by Felicia, who had been the wife of John Ger- 
vaise of Stamford; she appealed Richard the son of 
Robert for slaying her husband within her arms—“en- 
tre ses braz,” “inter brachia sua,’™* on Thursday, the 
feast of St. Andrew in the 17th year of the late King’s 
reign. She says that about noon of that day he was 
in Stamford in front of the steps of the Church of 
Our Lady, some ten feet away from the said steps; 
thereupon came Richard as a felon and assailed the 
said John with felon words and evil, and with a sword 
that is called a Brooch he struck him on the right side 
of the head in the part near the jaw and made a wound 
four inches long and in breadth, &c., and in depth it 


10. There were at the Common Law two courses to pursue in 
many crimes, viz.: “Appeal” a proceeding by and at the suit of the 
person injured and “Indictment” at the suit of the King. See Black 
stone, Commentaries, etc., iv, $14, sqq. 

11, The wife innocent in all respects of the death of her husband 
had the right of appeal—by Magna Carta, a woman could not appeal for 
the death of any one else. Cap. 54. Nullus capiatur nec imprisonetur 
propter appellum femine de morte alterius quam viri sui 

She must allege that he was slain “inter brachia sua’’; but that was 
interpreted to mean that she was his wife in fact. 

There is a case on record in which a wife’s appeal was quashed be 
cause she did not allege that her husband was killed in her sight 

It is scarcely credible that an appeal for murder could be brought 

England until 1819. See my article Appeal of Death and Its 
Abolition Michigan Law Review, June 1926 





























718 AMERICAN Bar ASSOCIATION JOURNAL 





went to the brain, “of which wound he immediately 
died within the arms of the said Felicia, and when 
Felicia saw her husband dead she raised hue and cry,” 
&c., &c. 

Richard, who was a Clerk and a Member of Holy 
Church, nevertheless (saving his status as such), volun- 
tarily answered and pleaded in abatement, saying (1) 
that there were two feasts of St. Andrew, one just be- 
fore Christmas, the other in May; (2) there are two 
Churches of Our Lady in Stamford; (3) Felicia says 
“ten feet from the steps,” which may mean ten feet to the 
west or to the south or to the east; (4) she speaks of a 
“Brooch” but does not state the material of the blade, 
whether of iron or steel, &c.; (5) as to the wound, she 
gives an uncertain and insufficient laying of the place 
of it, she should have said two inches or three inches 
from the forehead or from the neck or from the right 
ear; (6) she says that “he” died within her arms, 
whereas she should have given his name of baptism, 
and (7) she described her husband as John Gervaise, 
whereas she should have described him as John the 
son of Gervaise and assigned his parentage. The 


Court gave effect to objections (1), (2) and (possibly) 
(6) and (7), and rewarded poor Felicia by telling her, 
“Agard ... qe Richard soit assouz de vostre appel & 
vous a la prisone’”—adjuge that Richard be ab- 
solved from your appeal and you go to prison. 

It will, perhaps, indicate the extreme strictness of 
the Common Law—as, indeed, of all early law—to 
quote the first Statute of Jeofail (1340), 14 Edwardi 


III, c. 6: this provides “qe par misprision du clerc en 
quecunque place ge ce soit ne ne soit proces anientiz ne 
discontinues par mesprendre en escrivant un letre on 


un silable’? tropp ou trop poi”—that by the error of 
the Clerk in any place whatsoever it be, no process 
shall be quashed or discontinued by mistake in writing 
a letter or a syllable too many or too little 

And in some countries we have gone on amending 
and amending until even Criminal Law looks like 
Common Sense. 
Osgoode Hall, Toronto, April 19, 1926 





12. I invite the attention of ardent sj ng reformers to the good 
old way of spelling “syllable.” The only w they can beat it is by 


lropping the final “e 
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Current Federal Legislation 


By MippLEToN BEAMAN 


REVIEW of the legislative activity of the 
A first session of the 69th Congress, December 

7, 1925 to July 3, 1926, brings out clearly how 
few are the measures of general interest, and im- 
portance contained in the annual session laws. 
During the 158 days Congress was in actual 
session, 13,909 bills and resolutions were intro- 
duced, 1.495 committee reports were made, and 896 
bills and resolutions become law.’ A search of 
these acts and resolutions yielded only 35 which 
were deemed of sufficient importance to be included 
in the annual Digest of the Committee of the 
American Bar Association on Noteworthy Changes 
in Statute Law.’? 

The Air Commerce Act, Public 254, has been 
reviewed in the June number of the JouRNAL; the 
Railway Labor Act, Public 257 in the September 
number; and Public 20, the Revenue Act of 1926 
in the April and May numbers. 

The recent oil suits have resulted in two inter- 
esting statutes, Public 476 and 483. Defendants 
in a criminal prosecution growing out of the recent 
oil lease controversies having demurred to the in- 
dictment against them, the demurrer was overruled 
in the trial court of the District of Columbia. They 
petitioned the Court of Appeals of the District for 
right to a special appeal on the question of law 
under section 226 of the District of Columbia Code 
which authorizes the Court of Appeals, in its dis- 
cretion, to allow appeals from interlocutory orders 
whenever it appears that it will be in the interest 
of justice. The appeal was allowed but not yet 


1. Statistics compiled by the Document Room of the House of 
Representatives 
2. This introductory note prepared by J. P, Chamberlain. 


argued, when Congress, in order take away the 
jurisdiction of the court, enacted Public 476, which 
provides that nothing contained in any Act of Con- 
gress shall be construed to empower the Court of 
Appeals of the District of Columbia to allow ap- 
peals from interlocutory orders in criminal cases 
or “to entertain any such appeal heretofore or here- 
after allowed or taken.” The Act is assailed as 
unconstitutional by the defendants in the oil case. 
It has been held by the Supreme Court® that the 
repeal of a statute conferring jurisdiction on a court 
is applicable to pending cases. There has been no 
decision on the exact question in a criminal case 
but the McCardle case was one involving an appeal 
pending in the Supreme Court from a decision of 
the Circuit Court dismissing a writ of habeas corpus 
by a civilian held by military authority for trial by 
a court martial. The recent case of Beazell v. Ohio, 
269 U. S. 167, indicates that the Supreme Court is 
not disposed to consider as ex post facto legislation 
statutory changes in the mode of trial which do not 
deprive the accused of a defense, and which oper- 
ate only in a limited and non-substantial manner 
to his disadvantage. In Mallett v. North Carolina, 
181 U. S. 590, a State Statute passed after the com- 
mission of the offense giving the State an appeal 
from an intermediate appellate court, not pre- 
viously permitted it, was held valid, but it should 
be noted that the statute was passed before the 
accused took his appeal from the trial court. 
Assuming the power of Congress to take away 
the appellate jurisdiction of the court in pending 
; Ex parte McCardle, 7 Wall ¢ = v. Grant, 98 
U. S. 398 
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iminal ca 
framed amounts to a repeal of the statute con- 


es, the question arises whether the Act 


risdiction. It is well settled that an Act 
construe past legislation will be re- 
ing only persuasive effect in determin- 
consequences resulting from past 
For example, the appeal in the oil 
been allowed before the Act was 
ear that it was rightfully allowed, 
ing trom that (if any can be im- 

it be changed by the Act. But the 
ay say how a past Act shall be con- 
future.® It is held that such 
be interpreted as laying down a rule 
tuture consequences to past trans- 


1 results flowing 


- 
aiso 


+ | ‘ tta ino 


law attaching 
ctions.° The case of Insurance Co. v. Ritchie’ 
ems particularly in point in a discussion of the 
esent Ac It was there held that an Act passed 


1806, declaring that an Act of 1833 should not 
t as to apply to cases arising under 


1 Act of 1864, was equivalent to a repeal of the 
\ct of 1833 so far as relating to the cases under the 
Act of 1864, and had the effect of depriving the 
courts of jurisdiction of cases pending at the time 


the Act of 1866 was passed. 


The re of certain former residents of the 
nited States to testify before a French court to 
vhom letters rogatory had been issued at the in- 
tance of the United States in cases arising out of 
e Senate vestigation of government oil leases 
resulted enactment of Public 483. This Act 
provides a thod for enabling the Federal courts 
to require e personal attendance as witnesses of 


citizens of the United States and of persons domi- 
who are without the territorial juris- 
United States, and who fail or refuse 
to testify before a foreign court to 
rogatory are issued by any court of 
or whose testimony is desired 
by or on behalf of the Department of Justice in a 
criminal action. 

Any court of 


oena requiring 


tne [ nited states, 


the United States is authorized 
any such witness to 
The 


issue a 


ppear personally before it subpoena is 
served by a United States consul in the foreign 
country where the witness is found. Should the 


vitness fail to respond to the subpoena the court 

Ly i rder to show cause why he should 
not be punished for contempt. There is no specific 
provision in the Act for the service of this order 
ipon the witness unless his prcperty is seized by 


the marshal as provided in the Act. 
The c may, as a part of the order to show 
use, direct the marshal to seize any property be- 


nging ti 


the witness in the United States, requir- 
damages if such seizure is made at 


ing secur} 


the instance any party except the United States. 
the event such seizure is made, the marshal then 
lorwards “a copy of the order to show cause why 


| 


uch witness shall not be adjudged guilty of con- 
tempt” to the appropriate United States consul 
vith the request that he serve the order personally 
ipon the wi The marshal also publishes 
“such order to show cause and for the sequestration 


f the property of such witness, in some newspaper 


tness 








4. Ogd e 2 Cranch 272; Koshkonong v. Burton, 
4u. S$ 68 

5. Insurance Co. v, Ritchie, 5 Wall. 541; Koshkonong v. Burton, 

supra; Postmaster General v. Early, 12 Wheat. 136, 148; Carpenter v. 


Penna., 17 How. 45¢ 
6. Stockdale + 


7. & Wall. 541 


Insurance Cos., 20 


Wall. 323. 





of general circulation in the district within which 
the court issuing such order sits.” 

Upon the return day of the order or the day 
to which the hearing may be continued (and ap- 
parently without regard to whether or not the 
accused witness receives actual notice of the hear- 
ing or appears) “proof shall be taken; and if the 
charge of recusancy against the witness shall be 
sustained, the court shall adjudge him guilty of 
contempt and, notwithstanding any limitation upon 
the power of the court generally to punish for con- 
tempt, impose upon him a fine not exceeding $100,- 
000 and direct that the amount thereof, with the 
costs of the proceeding, be satisfied, unless paid, 
by a sale of the property of the witness so seized 
or levied upon, such sale to be conducted upon the 
notice required and in the manner provided for sales 
upon execution.” 

The last section of the Act provides that “any 
judgment rendered pursuant to this Act upon ser- 
vice by publication only may be opened for answer 
within the time and in the manner provided in sec- 
tion 57 of the Judicial Code.” 

The Act raises interesting questions (1) as to 
the extent of the jurisdiction of a nation over citi- 
zens and persons domiciled therein who are outside 
its territorial jurisdiction, (2) as to the power to 
punish for contempt persons not actually notified 
and not within the territorial jurisdiction, (3) as to 
the validity of service by publication in one district 
of an area as large as the United States, if the 
absentee neither resides nor has property in such 
district, (4) as to the validity of service by pub- 
lication without first attempting to serve by leaving 
a copy of the subpoena at the last place of abode 
of the witness, and (5) as to whether it is a com- 
pliance with the Sixth Amendment to give the 
United States a method of compelling the appear- 
ance of a witness which is not afforded the de- 
fendant. 

Public 89 amends section 129 of the Judicial 
Code so as to permit an appeal to be taken to the 
Circuit Court of Appeals from an interlocutory 
decree in admiralty determining the rights and lia- 
bilities of the parties, in all cases where an appeal 
from the final decree may be taken. The appeal 
must be taken within fifteen days after the entry of 
the decree but within twenty days after such entry 
appellant shall give notice of the appeal to the 
appellee. The appeal is not to stay proceedings 
under the interlocutory decree unless ordered by 
the district court. An example of the defect sought 
to be remedied is the case of a collision, where an 
interlocutory decree is entered fixing the liability. 
The question of damages is referred to a commis- 
sioner, which may take two or three years. Upon 
the report of the commissioner the court enters a 
final decree. No appeal was allowed on the inter- 
locutory decree, and if the Circuit Court of Appeals 
determined that the appellant was not liable all the 
work and time before the commissioner had been 
wasted. The allowance of the appeal from the in- 
terlocutory decree fixing the liability will remedy 
this evil. The bill has the approval of the Com- 
mittee on Admiralty of the Bar Association of the 
City of New York and of the Maritime Law As- 
sociation. 

Public 304 provides that the Board of General 
Appraisers shall hereafter be known as the “United 
States Customs Court” and the members of the 
Board shall be known as the Chief Justice and As- 
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states 


and 


of the United 


jurisdiction, 


sociate Justices Customs 
Court, but the duties of 
the Board, and the appointment, immunities, tenure 
of office, powers, and duties of the members of the 
Board shall remain the same. The Act stops short 
of making this tribunal a court, and its only legal 
a change in name. The Committee 
reports call attention to fact that 
cisions of the United States Court of Customs Ap- 
Appraisers has been 
not be 


pow ers, 


consequence is 
the under de- 
peals the Board of General 
held to be a court It could 
constitutional long as the judges remain 
subject to removal by the President. This power 
of the President would seem to be expressly pre- 
served by the Act just passed 

Public 75 (which is the result of an agreement 
between a committee of the American Bankers As 
sociation and a committee of the National Tax As- 


a court in the 


sense so 


sociation) amends section 5219 of the Revised 
Statutes so as to permit greater freedom to the 
States in taxing National banks and their share- 
holders. Under the old law the State might tax 


the shares, or tax dividends derived therefrom, or 
tax the bank on its net The amendment 
adds as a fourth manner, taxation of a bank “ac- 
cording to or measured by” the net income. The 
State may adopt only one of these four options, 
except that the amendment apparently permits a 
State to include dividends from National banks 
under a personal income tax even though the Na 
tional bank is subject to income tax or to a 
franchise or excise tax measured by its net income, 
if the State treats other corporations and their 
same manner. The State may 
National banks outside 
dividends from other 


income 


an 


shareholders in the 
also include dividends from 
the State if it also includes 
foreign corporations but at no higher rate. 

Under the old law permitting a tax on the net 
income of the bank, the State could not include the 
income from tax-exempt securities. The amend- 
ment expressly provides that if the tax is according 
to or measured by net income the entire net income 
received from all sources may be included. 

The amendment does not permit the taxation 
of dividends received by residents from Na- 
tional banks within the State. 

Public 450, the Jardine, or Administration 
measure for farm relief, was the only measure to 
emerge from the struggle in this Congress to solve 
the agricultural problem, the best known solutions 
for which were contained in the Dickinson, new 
McNary-Haugen, Curtis-Aswell, Tincher, Robin- 

[It authorizes the Sec- 


son, Lenroot, and Fess bills 
tablish a division of co 
Departnient of Agri- 


not? 
Ol 


retary of Agriculture to est 


operative marketing in the 


culture and in effect gives legislative sanction to 
work which the Department has been doing for 
some time. This division is to render service to 


associations of agricultural products 
and in respect of the agricultural industry is to 
acquire and disseminate information, to conduct 
studies, make surveys and analyses, to confer and 
advise with committees of groups of producers, and 
generally to promote the knowledge of cooperative 
principles and practices 


producers of 


Section 5, does not specifically amend 
Act nevertheless uses the 


the first 


while it 
the Capper-Volstead 
identical 


language embraced in section ot 
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that Act, and permits persons engaged as producer 
of agricultural products to acquire, exchange, i1 
terpret, and disseminate crop, market, statistical 
economic, and other similar inf tion by dire 
exchange between such persons such a 
sociations and/or by or through a common agent 
created or selected by them 


The separability clause in section 7 of the 
however adds that “nothing contained in tl 

is intended, nor shall be construed, to 
repeal any of the provisions of the Act of |! 
18, 1922,” which is the Capper 


Public 301 contains a number of amendments 
to the Bankruptcy Act, correcting the principal 
abuses and evasions of the law by dishonest bank 
rupts. 

It is made an act of bankruptcy to suffer or 
permit, while insolvent, any creditor to obtain 
through legal proceedings any lie: less it is dis- 
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than four 
Another 


if, while 


charged within 30 days. Under the 
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months it became a valid preference 

amendment makes it an act of bankruptcy 


am 


insolvent, a receiver or trustee has been appointed 
or put in charge of the property. Under the old 
law the appointment of a receiver or trustee was 
not an act of bankruptcy unless the insolvency was 


alleged in the petition, or unless the 


was made because of insolvenc 


appointment 


Another amendment requires the filing of 
schedules within ten days after adjudication in 
cases of involuntary bankruptcy, and within ten 


days after the filing of a voluntary petition. The 
old law required the schedules in voluntary « 
to be filed with the petition, and it was claimed by 
some that a petition was n 
cause of the hardship of preparing a schedule to 
accompany a petition. 
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It is also provided that n ankrupt can re- 
ceive or discharge oftener than e in six years 
(the old law making this provision only case of 
voluntary bankruptcy), and that the court may 
deny a discharge unless the bankrupt has reason 
ably explained any loss of assets or deficiency of 
assets to meet his liability. It is also provided that 
if the objector to a discharge shows to the satis 
faction of the court that there are reasonable 
grounds for believing that the bankrupt has com 
mitted any act which would prevent the discharge, 
then the bankrupt must sustain the burden of prov- 
ing that he has not committed any of such acts. 


Another amendment provides that 
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Interstate Commerce—I 
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Federal Satety Appliance Acts, wherein it upheld 
the power of Congress under the Commerce Clause 
to compel interstate carriers to equip their intra 
state as well as their interstate cars with automatic 
couplers and other safety devices, irrespective of 
whether the intrastate cars were being moved as a 
part of an interstate train. (Southern R. Co. vs. 
U. S. 222 U. S; 20.) 

In the Behrens case the court decided that the 
1908 act did not extend to the limit of congressional 
authority. Taking hold of the words, “suffering 
injury while he is employed by such carrier in such 
commerce,” the court said: “Giving the words 
their natural meaning . . . it is clear that Congress 
intended to confine its action to injuries occurring 
when the particular service in which the employee 
is engaged is a part of interstate commerce.” 

It is a companion act to the Federal Safety Ap 
pliance Acts. Undoubtedly the appalling loss ot 
life and limb suffered by trainmen, the inability 
of many of them to obtain relief under the rules 
of the Common Law; and the further purpose of 
making avoidable injuries to train employees so 
expensive that the roads would give more care to 
their safety, were among the moving causes for 
the Act. It is possible that this historical back 
ground was not without weight in the decision of 
the court restricting the Act largely to employees 
engaged in the actual operation of trains. 

In considering the application of the Act, pos- 
sibly the phrase “interstate transportation” is more 
clarifying than “interstate commerce.” Railroads 
are not engaged in commerce in the usual business 
sense of that term, as buying, selling and dealing in 
articles of commerce. Their business is the trans- 
portation of the subjects of commerce. The trans- 
portation of goods is necessary to the sale or dis- 
posal of them between parties in different states. 
Therefore the transportation of them is an insepara- 
ble part of such commerce. This is very clearly 
presented in the Shanks case, 239 U. S. 566, where 
it is said: “The Act is confined to interstate trans- 
portation companies. The words interstate com- 
merce do not therefore refer to commerce in the 
wide general business sense, but to that part of 
commerce which has to do with transportation. 
The true test of employment in such commerce, in 
the sense intended, is: Was the employee at the 
time of the injury engaged in interstate transporta 
tion or in a work so closely related thereto as to 
be practically a part of it.” We will later see that 
the words “interstate transportation” are limited 
generally to interstate train movement. 

The construction given to the Act by the con- 
cluding clause of the foregoing quotation, excludes 
practically all office employees, shop employees, 
and others whose work, while necessary to the car- 
riers’ interstate business, is preparatory to train 
movement, and not, in the sense intended, prac- 
tically a part of it. The same is true of employees 
engaged in construction work, which, when com- 
pleted, is intended to be directly used for train 
movements. Thus in the case of Raymond vs. Chi- 
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cago, M. & St. P. R. Co., 243 U. S. 43, an employee 
was held not to be within the Act who was injured 
while cutting a tunnel to be used when finished for 
the interstate road. The tunnel was not then a 
part of the interstate road bed. It might never 
become such. Difficulties in the course of con- 
struction, or other matters might cause its aban- 
donment. The employee’s work must have imme- 
diate and present relation to transportation, not a 
mere prospect of becoming so in the future. 

The same is true of the work of a watchman 
injured while looking after tools, and materials 
to be used in the construction of a new section 
house, and railroad tracks. (New York C. R. Co. 
vs. White, 243 U. S. 188.) But a watchman look- 
ing after tools and materials used by a section 
gang in the repair of a track already devoted to 
interstate transportation would be closer to inter- 
state transportation. A coal miner, employed by 
the railroad company in one of its mines, is not 
engaged in transportation. His connection with 
the actual coaling of interstate engines is remote. 
(Delaware L. & W. R. Co. vs. Yurkonis, 238 U. 5. 
439.) An employee in the repair shops, injured 
while working on the power equipment of the shop 
is not within the Act. (Shanks vs. Delaware L. 
& W. R. Co., 239 U. S. 556.) 

Road beds, tracks, signals, signal and switch 
towers, water tanks, coal chutes, section houses, 
power lines, where electric power is used to move 
trains, telegraph and telephone lines, are permanent 
interstate equipment. The same is true, but pos- 
sibly in a more remote degree as regards actual 
train movement, of passenger stations and freight 
depots. Whether they are sufficiently close to the 
actual transportation movement is yet to be deter- 
mined by the Supreme Court. 

Engines, cars, and other moveable equipment 
may at any time, and often are, entirely interchange- 
ably devoted to either commerce, or to both com- 
merces at the same time. 

It will be convenient to first consider the cases 
of injuries suffered by the employee while engaged 
in work having to do with the permanent equip- 
ment. 

The work of keeping, or operating, these per- 
manent and continuous agencies of transportation 
in condition for service is within the Act. The early 
leading case is that Pederson vs. Delaware, L. & W. 
R. Co., 229 U. S. 446. The employee, an iron 
worker engaged in repairing an interstate bridge (a 
bridge carrying interstate tracks), was run down 
and killed while carrying bolts from a nearby tool 
car to the bridge to be used by him in the repair of 
the bridge that night or the next day. The court in 
holding him within the Act said: “It was necessary 
to repair the bridge that the material be at hand, 
and the act of taking them there was a part of that 
work. It was a minor task which was essentially 
a part of the larger one, and therefore the plaintiff 
was as clearly engaged in interstate commerce as 
though actually inserting or removing a girder from 
the bridge.” The plaintiff was engaged in the actual 
work of repairing the bridge. He was one of the 
bridgé gang. If, as a member of the garg, his duties 
had béen confinéd to carrying bolts to the men at 
work, carrying drinking water to them, or other 
similar task, it would seem that his work would also 
come within the Act as necessary to the immediate 
carrying on of the bridge gang’s work. This situ- 











ation is covered by the decision in the Smith cas 
250 U. S., dealt with hereafter. 

An illuminating case, possibly better appre 
ciated by reading the facts more specifically set 
forth in the decision of the state court of California, 
is that of Southern Pacific Co. vs. Industrial Acci- 
dent Commission, 251 U. S. 259. The company 
operated a system of intra- and interstate electric 
lines. From the main power house a current of 
high voltage flowed to substations, where it passed 
through transformers which changed it from an 
alternating to a direct current, and reduced its volt- 
age; from there it flowed to distributing lines to the 
trolley wires, and thence to the motors in the cars 
The employee was killed while wiping insulators 
on the poles between the main power house and sub 
stations. The California court, reasoning that as 
the current had yet to pass through substations be- 
fore ready for use in the case, it was not, before 
reaching the substations, in actual use for interstate 
transportation, and further, that until actually flow- 
ing to the motors in the cars, it was similar in char- 
acter to a storage of coal to be used when needed 
for interstate engines, held that the work of the 
employee was not sufficiently close to actual trans- 
portation to bring him within the Act. There was 
in fact no interruption or storage of the current at 
the substations. The United States Supreme Court, 
in holding the employee within the Act, said: 
“Power is no less essential than tracks and bridges 
to the movement of cars. The accident under con- 
sideration occurred while deceased was wiping in- 
sulators actually supporting a wire which then car- 
ried electric power so intimately connected with the 
propulsion of cars. that if it had been short cir- 
cuited through his body they would have stopped 
instantly. We think these circumstances suf- 
fice to show that his work was directly and imme- 
diately connected with interstate transportation and 
an essential part of it.” 

A recovery was sustained where a track em- 
ployee was killed while cleaning snow from tracks 
used for both commerces. (New York C. R. Co. vs 
Porter, 249 U. S. 168.) Also where an employee 
was killed while clearing tracks of dirt that was 
being dumped to make an earth fill under a trestle 
(Kinzell vs. Chicago & St. P. R. Co., 250 U. S. 130.) 

The plaintiff stumbled against a negligent ob- 
struction alongside of the track and was injured. At 
the time he was carrying some blocks to be useil in 
jacking up a wrecked car on interstate tracks to ex- 
tricate a fellow employee. The court said that the 
object of clearing the tracks entered inseparably 
into the purpose of jacking up the car, and gave to 
the operation the character of interstate commerce 
(Southern R. Co. vs. Puckett, 244 U. S. 571.) In 
the Knapp case, 240 U. S. 464, it was concede! in 
the state court that a station agent injured while 
pumping water to be used by intra- and interstate 
engines was within the Act. In the Harrington 
case, 241 U. S. 177, the court said of the Knapp 
case that the question whether the employee was 
engaged in interstate commerce was not preserted 
to it, as the application of the Federal statute was 
conceded in the state court. This does not mean 
that the concéssion was improvidéent, but that it 
eliminatéd all question as to the interstate char- 
acter of the work from consideration by the United 
States Supreme Court. 

The Collins case, 253 U. S. 77, in its facts was 
similar to the Knapp case. The employee, using a 
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jured while getting their meal. The court, in hold- 
ing that he was within the Act, said: “He was a 
necessary part of the interstate bridge gang by keep- 
ing their bed and board close to their place of work, 
thus rendering it easier for the carrier to maintain 
a proper organization of the bridge gang, and for- 
warding their work by reducing the time lost in 
going to and from their meals and lodging at a dis- 
tant town. His work was so closely connected with 
the interstate work of the bridge carpenters as to 
be in effect a part of it.” The court further said 
that his work was not merely for the personal con- 
venience of the gang, but necessary to enable them 
to go ahead with their work. This distinction 
pointed out by the court, would exclude restaurant 
employees at stations. Their service, while con- 
venient, is not a necessity to enable trainmen to 
carry on their work. They can get their meals at 
other restaurants, or ordinarily take sufficient food 
with them for the day’s need. 

The Smith case goes further than the Peder- 
son or Grove cases, for the cook had no duties to 
perform as an interstate track worker, nor was his 
work a part of the crew’s interstate work. The de- 
cision marks, as yet, the outermost bounds of the 
necessary degree of closeness to interstate trans- 
portation. But the decision does not tread on de- 
batable ground. It is inherently sound. The rea- 
soning of the court to the conclusion reached is 
unanswerable. 

In the Pederson case, supra, if the employee had 
not been a member of the bridge crew, but a team- 
ster hauling bolts, or other supplies to them, there 
would be ground for a distinction. His work would 
be necessary to enable them to accomplish their 
task, but would not be a part of their work in the 
ordinarily understood sense, where close distinc- 
tions must be made. If, in the Grove case, the em- 
ployee had not been a member of the track crew, 
but an employee on a coal car supplying section 
houses with coal, his relation to the work of the 
track gang would have been more remote. There is 
no constitutional objection to including such em- 
ployees, nor would their inclusion go beyond the 
permissible limits of the Act as outlined by the 
court; but it would be a liberal and wide construc- 
tion of the Act under the test laid down by the 
court, that the work of the employee must bear 
such close relation to that of the interstate trans- 
portation workers as to be practically a part of it. 

As the court has reiterated, it is a question of 
deeree of closeness to actual transportation. This 
is trie not onlv as to the interpretation to be given 
to the Act, but also as to the limits of Congressional 
power under the Commerce Clause. 


Interstate Commerce —II 


The phrase “interstate commerce” as used in 
the Federal Employers Liability Act means, as we 
have said, interstate transportation. The employee 
at the time of injury must be engaged in such trans- 
portation, or in work so closely related thereto as 
to be practically a part of it. In this portion of our 
article we are dealing with iniuries suffered in the 
course of work having to do with engines, cars and 
other moveable equipment. 

The plainest cases under the Act are those 
where train emplovees are injured while handling 
interstate cars in the course of movement. Such 
cases would rarely, if ever, come to the United 





























































States Supreme Court for decision as to the inter- 
state character of the employees’ work when in- 
jured. However, some of the cases are that self- 
evident. Thus in the Koennecke case, 239 U.S. 352, 
the interstate character of a switchman’s employ- 
ment was unsuccessfully questioned where it ap- 
peared that he was injured while distributing cars 
from an interstate train, and clearing the track for 
another interstate train 

The railroad equipment is frequently used in 
interstate commerce at the same 
time. It does not lose its interstate character be- 
cause partially used in intrastate transportation. 
The Federal law, within its field, is paramount and 
controlling. If there is an interstate car in the 
train, it is an interstate train, for it is being used for 
interstate transportation, and is an inseparable 
transportation unit. (Philadelphia & R. R. Co. vs. 
Polk, 256 U. S. 332.) A train moving wholly within 
state limits, nevertheless takes character as an 
interstate train, if it carries any passengers, or 
freight destined beyond the state, if through trans- 
portation is sold, or accepted, or if they are being 
carried as part of an interstate journey, or ship- 
ment. 

In the Hancock case, 253 U. S. 284, the em- 
ployee was a member of the crew of a train running 
entirely within the state. It carried coal from the 
mine to the Locust Summit yard, two miles dis- 
tant. He was injured between these two points. 
From there another crew moved some of the cars 
to Shamokin Scales, where they were to be in- 
spected, weighed and billed to consignees in other 
states. It was contended that the interstate ship- 
ment did not commence until the cars were at 
Shamokin Scales billed to their consignees in other 
states. The court held otherwise, and _ said: 
“Freight charges at through rates from the mine 
were assessed and paid for the entire distance. The 
coal was in course of transportation to another 
state when the cars left the mine. There was no 
interruption of movement, it always continued to- 
wards points as originally intended. The determin- 
ing circumstance is that the shipment was but a 
step in the transportation of the coal to real and 
ultimate destinations in another state.” 

If there is but one package of interstate freight 
on the train, that is sufficient to bring its crew 
within the act. (Illinois Central R. Co. vs. Peery, 
242 U. S. 292.) That cars and engines are not in 
commercial use is immaterial. If they are being 
taken from one state to another is the true test of 
whether they are moving in interstate commerce, 
for interstate transportation is interstate commerce. 
(Chicago R. I. & P. R. Co. vs. Wright, Admr., 239 
U. S. 548.) 

The cars of an interstate train do not lose their 
interstate character. when the train arrives at the 
railroad station of its destination, if the cars are 
still to be switched to the warehouse of the con- 
signee. They are in transportation, at least, until 
delivered. An emplovee injured in handling them 
is within the Act. (St. Louis S. F. & T. R. Co. vs. 
Seale, 229 U. S. 156.) But after they have arrived 
at their ultimate destination they do not, for the 
the purposes of the Act, continue in interstate com- 
merce merely because or while they are being un- 
loaded. In the Barlow case, 244 U.S. 183, a supply 


both intra- and 


of coal for the railroad was shipped from another 
state; after having been received in the Courtland 
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Yards, one on July 3rd, and two July 10th, tl 

remained there upon the siding until removed t 

unloading trestle on July 27th. “Their interstate 

movement terminated before the cars left the 

while removing them the swit 
in interstate c 


ings, and 
ing crew 
merce.” 

to the repair shops when it arrives at 


course, engaged in transportation 


was not employed 
A car marked “for repairs” an 
its destinati 

until it 
Norther: 


d to be Se! 


1s, oO! 
arrives at the end of its journey Great 
R. Co. vs. Otos, 239 U. S. 349 

Engines and cars that have withdrawn 
from transportation, and placed in the shops for re- 
pairs, or set out on sidings for that purpose, are 
not engaged in interstate commerce. Employees 
injured in repairing them, or fitting them for us¢ 
are not usually within the Act. In the Winters cass 
242 U. S. 353, a shop employee was injured while 
repairing an interstate enginé It had been with 
drawn from transportation. It was not interrupt 
in an interstate haul to be repaired and go on. At 
the time it was not engaged in traffic. The work of 
the employee in its repair did not have that direct 
and immediate relation to interstate transportation 
necessary to bring him within the Act. In the 
Davis case, 259 U. S. 182, a shop employe was in 
jured while repairing an interstate engine that had 
been withdrawn from transportation for a general 
overhauling. In holding that he was not within the 
Act, the court said: “Commerce is movement. The 
work of the employee must be connected 
with transportation, or so closely related theret 
as to be practically a part of it. All employees of 
an interstate road are more or less connected with 
interstate movement. It is a question of degree.” 

The difficulty of ascertaining the necessary de 
gree of closeness to the interstate transportation 
movement has in the past given rise to much of the 
litigation under this Act. It will continue to do so 
in the future. The border line, in its application to 
the facts of the cases, is frequently difficult to de- 
termine. The last word has not been said on the 
subject. But the Supreme Court has already clearly 
outlined a large part of the field of the Act, and is 
constantly shedding more light on its outlying bor 
ders. It is moving towards a liberal interpretation 
of the Act to promote its remedial purpose, espe 
cially where the general duties of the injured em 
ployee are interstate. 

The status of cars and intra- or 
interstate is not always decisive as to the status of 
the employee working upon or with them. It is 
only one of the facts to be considered in determin 
ing the status of the employee at the time of the 
injury. The Act does not deal with the instruments 
of interstate commerce as the necessary basis of lia- 
bility. It declares that the employee at the time of 
injury must be employed in the interstate business 
of the carrier—not necessarily with its interstate 
instruments. 

In the Lloyd case, 239 U. S. 496, the plaintiff 
was an interstate engineer. On the day of the in- 
jury he was directed to take charge of an engine at 
Spencer to ascertain whether same was i 
serviceable condition for renewed use in interstate 
traffic, as it had just come from the repair shops 
While he was operating the engine on one of the 
side tracks, and oiling and inspecting it, he was in- 
jured by the sudden release of the damper lever 
Under instructions of the trial court, leaving to the 
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Harrington case, 241 U. S. 177, the employee, a 
member of a switching crew, was injured while 
they were pushing an intrastate coal car to coal 
sheds in the yards, from whence it was to be stored 
in the coal chutes to supply intra- and interstate 
engines. The court held that the hauling of a coal 
supply to where it could conveniently be had for 
the use of the engines was not within the necessary 
degree of closeness to bring the employee within the 
Act. In the Barlow case, 244 U. S. 183, the em 
ployee vas assisting in placing three intrastate cars 
containing coal for the road, on an unloading trestle 
within its yards. In holding him not within the Act 
the court said that the essential facts in the Har 
rington case did not differ substantially from those 
in the case at bar. 

The court has carefully limited the Act to 
the employees entitled to its benefits. But as to 
employees within the limits thus set, the court has 
given the Act a liberal interpretation to promote its 
beneficent and humane purpose to give protection 
to the employee in his hazardous work. And if his 
tasks are distinctly severable, to protect him until 
he has fully completed his interstate duties. (Jacobs 
vs. Southern R. Co., 241 U. S. 299.) 

A car inspector examining and making a record 
of seals on interstate cars continues within the Act 
while he completes his record, and puts it in the 
place where it is usually kept. (Pecos & T. H. R 
Co. vs. Rosenbloom, 240 U. S. 439.) The decedent, 
in charge of a switch engine, was killed while cross 
ing the tracks at the close of his day’s work. He 
was within the Act. (Erie R. Co. vs. Winfield, 244 
U.S. 170.) In the Szary case, 253 U. S. 86, the em 
ployee was killed while returning from the engine 
room where he went for a drink of water. He was 
within the Act. A brakeman who had just finished 
oiling his engine, preparatory to an interstate trip, 
was struck by a passing train while crossing the 
yards to his boarding house on a personal errand, 
not inconsistent with his duty to his employer. He 
was still on duty, and within the Act. (North Caro- 
lina R. Co. vs. Zachary, 232 U. S. 248.) 

As before stated, the Federal Act is paramount. 
If there is a substantial element of interstate com- 
merce in the employment, it suffices to bring the em- 
ployee within the Act. (Philadelphia & R. R. Co 
vs. Polk, 256 U. S. 332.) 

In the case of Denver & R. G. R. Co. vs. Da 
Vella, reported at length in 165 Pac. 254, the em- 
ployee was a member of the section crew. The day 
of the accident they were directed, as their imme- 
diate work, to proceed some miles down the track 
on a hand car, and gather up, to be scrapped, somé 
old rails that were lying alongside of the track. It 
also appeared that whenever the crew went over 
the track, it was a part of their duty to observe its 
condition, and if in need of immediate attention, to 
stop and fix it. The employee was killed while the 
hand car was being pushed along the track to get 
the old rails. The court held that the joint duty 
of watching the track as thev went along brought 
him within the Act. The United States Supreme 
Court dismissed the carrier’s application for a re- 
view of the case. (249 U. S. 584.) In the Seale 
case, 229 U. S. 156, the employee was struck while 
crossing the vard tracks to make a record of cars. 
inspect the seals, and put labels on the various cars 
of a train containing intra- and interstate cars, to 
guide the switching crew in breaking it up. His 
duty while crossing the tracks related to both com- 
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merces. It could not be separately assigned to 
either. If he had been injured while actually label- 
ing an intrastate car he would still have been within 
the Act, for the disposition of the intrastate cars 
was inseparably connected with that of the inter- 
state cars. 

Where the employee has distinct intra- and in- 
terstate duties, fairly severable, the court will give 
careful attention to the immediate work of the em- 
ployee at the time of the injury to ascertain if it was 
interstate or intrastate. 

A member of a switching crew, engaged suc- 
cessively in switching intra- and interstate cars, was 
injured while handling an intrastate car. He was 
not within the Act. The fact that the next task 
would have been to switch an interstate car did not 
avail to bring him within the Act. (Illinois Central 
R. Co. vs. Behrens, 233 U. S. 473.) If in the 
Behrens case the switching of the intrastate car 
could have been reasonably found by the jury to 
have been part of one task involving the handling 
of interstate as well as intrastate cars, the case 
would have been within the Act. The Supreme 
Court, while affirming the decision of the state 
court against the claim of interstate employment at 
the time of injury, indicated again, as stated in the 
Carr case, 238 U. S. 260, that the immediate physical 
position of the employee is not all controlling; but 
the relation of his work to interstate transportation 
is also to be considered. Thus in the Welch case, 
242 U. S. 303, a yard conductor performed miscel- 
laneous services in shifting cars about the yards 
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under the directions of the yard master. There 
was an interstate car and an intrastate caboose at 
tached to the engine. After setting out the inte: 
state car, he then disposed of the intrastate cabooss 
and was injured when returning to the yard ma 
ter’s office for further orders. The state court sai 
among other things, that he was not engaged in in- 
terstate commerce, because when injured he was 
not handling an interstate car. The United States 
Supreme Court affirmed the judgment, because 
whether or not the employee’s work was severable, 
was in that case a question of fact not reviewabl 
by the United States Supreme Court. However, 
the Supreme Court, in calling attention to the 
error of the state court in centering its attention 
on the last car handled, said: “The character of the 
plaintifi’s employment was not necessarily to be 
determined by the last car handled, but whether his 
handling of the interstate car, the intrastate caboose, 
and his return for further orders, was to be regarded 
as a succession of separate tasks, or as a single in- 
divisible task. Such determination turns upon no 
interpretation of the Act of Congress, but simply 
involves an appreciation of the facts, and admis- 
sible inferences therefrom, and we cannot say that 
the conclusion of the state court was manifestly 
wrong.” : 
The Supreme Court’s statement as to “a single 
indivisible task” opens up a field for the decision 
of the jury, where part of the day’s work is inter- 





state, the boundaries of which are yet to be fixed. 















Marshall Versus Gettysburg 


Editor of the AMERICAN Bar ASSOCIATION JOURNAL: 

In the report of the Committee on American citizenship, 
printed in the programme of the forty-ninth annual meeting of 
the American Bar Association, occurs this language: “The 
political object of mankind throughout the ages has been to 
reconcile government and liberty; to provide a strong and ef- 
ficient government that shall yet preserve the natural rights, 
the freedom of man. Nowhere in history has that reconcile- 
ment been so nearly approached as in this country from the 
time that Marshall's decision established the federal govern- 
ment as a true national power.” 

To the last half of the last sentence in the above quotation 
I wish to enter a dissent. As a matter of fact John Marshall's 
, decisions settled nothing. For thirty-five years that great jur- 
ist sat in our Aula Regis and controlled so far as it was pos- 
sible for a human being to control, the destinies of the young 
republic. But even John Marshall, with his tremendous intel- 
lect, with all his patriotism and all his courage, was not able 
to avert the disaster which overwhelmed the country in less 
than a quarter of a century after his strong hand was removed 
from the rudder. All his skill, all his reasoning (and no man 
ever reasoned better) could not avail against the deadly. poison 
that had been injected into the vitals of the new government. 
The South remained unconvinced. There was the book and 
page of the constitution on which its rights rested and all the 
reasoning from Plato to Spencer, all the rhetoric from Aris- 
totle to Bishop Berkeley, could not and did not “wash out a 
line of it.” 

The controversy which began in the Constitutional Con- 
vention raged for two generations. It was never settled till 
Lee handed his sword to General Grant at Appomattox. It 
was bitter from the very start. It raged at Philadelphia, it 
was renewed at Boston and Richmond and in every one of 
the ratifying conventions. Massachusetts ratified the consti- 
tution by a majority of 19. There were 355 delegates in that 
convention. In the ratifying convention of Virginia, composed 





of 168 delegates, the constitution was ratified by a majority of 
10. The controversy broke out early in tl . >» and House 
of Representatives. It flamed up to a « pitch in 
1833 in the Webster-Calhoun debate. The :; hat classi- 
cal quarrel was this: “Who is to decide on the powers 
granted to the general government and the powers reserved 
to the States?” Webster claimed the nt itself alone 
had that right through the judiciary id, “No, the 
states share in this right as a party tot al grant. The 
states retained the right to veto the pov 1 by the gov- 
ernment outside the grant and by nullific sould compel a 
negotiated settlement of the controversy his were impos- 
sible the state could of right, proceed t nent separation 
and resumption of its original status.” 

The whole bitter controversy arose by reason of the fact 
that the constitution itself was silent the question. It is 
the greatest example in history of the evil < ng out of ob- 
scure agreements. It seems certain that > states had 
ever dreamed that the constitution would be given the mean- 
ing its interpreters might see fit to read into it and place upon 
it the construction that was afterwards actually read into it, 
the people never would have ratified it. Doubtless there were 
men in the Constitutional Convention who hoped it would de 
so construed but they never dared to express this desire openly 
Had they done so the whole programme for union would have 
instantly gone on the rocks. It is not necessary to charge 
these men with fraud or double-mindedness. They honestly 
felt that the need for a stronger cent government was so 
imperative that they could afford to t he risk of dissen- 
sion and even rebellion. Matters had to such a pass that 
it must be a stronger, more adhesive nation or none at all. 
The net result of the work of the con i convention 
in the dark, a 
nly on a 
details they would 






















could only be guessed at. It was clearly a lez 
gamble with the fates. They could and d 
few general principles. Had they gone i 
never have gotten beyond the preamble. They believed the 
end justified the means. “The event,” as Washington said, 
“was in the hands of God.” They knew they had left many 
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al pa iting their contract, resumed their orig- 
tatus, fie t rms and by the sacrifice of their blood 
ed intention to have no more to do with that 
nal gover 
_M: arshall built up a cult, fortified a party, furnished it 
an arse! f faultless logic but that was all. The ques- 
at heart v mmune to reason, intractable to human logic. 
ever budged h in tl y of alienan till a million 
1 laid dov lives on the field of battle. The cement 
hat welded t states in a national union was human blood. 
was the lox he sword and not the logic of John Mar- 
that “est ed the federal government as a true na- 
( g S. C. Irvine. 
Lincoln and the Almanac 
ditor of the MERICAN Bar ASSOCIATION JOURNAI 
I have read with interest the article in the June, 1926, 
imber of the American Bar Association Journal, entitled, 
Abraham Lincoln as a Lawyer,” and my attention was par- 
ticularly attracted to the last paragraph commencing in the 
rst column of page 393, because it contains matter which 
fers from the matter contained in the only source of infor- 
ition I ever | up to this time concerning the points in- 
lved 
I never knew that Lincoln had been charged with an at- 
mpt to dec« the jury trying the case; but it seems there 
vas no foundation for the ch arge. 
The account of the trial, in which the almanac incident 
curred, which was familiar to me, was that given in “The 
Art of Cr umination.” by Francis Wellman, page 58. 
that a Lincoln is said to have produced the almanac 
m his pocke offered it in evidence; and 
ilso that € manac w evidence, the witness imme- 





ony confessed having fired the 
ut by act ident 
as appearing in the June, 
ournal, page 393, it seems the author 
eated within four feet of Lincoln and that Lin- 
for the almanac and it was produced by Sheriff 
m Lincoln had previously delivered it, with in- 
produce it when it was called for by Lincoln. 
n that followed the introduction into evidence 
which Wellman claims occurred, is not al- 
your author, who says he was close to Lin- 
rpose of studying everything done by Lincoln 


first referred t 











uth r that it is higly improbable that 
ull the ju vould have been deceived 
wrong year All the almanacs I have 


r for which they are issued plainly 





1 in fact follow, immediately after the 
troduction in evidence of the alma anac, this is an important 
rcumstance, for it then becomes material whether the al- 
anac was for the rrect year or n t, since it was proper evi- 
lence for the purpose of breaking down the testimony of the 
itness, if not objected to, and its introduction, if it was for 

the wrong year, though it tended to prove nothing, did not 

njure anyone Perjury is not protected by any guaranty 
ainst irprise 

Now of Lincoln did first deliver the almanac to 


Sheriff Dick and then call for it as agreed, some question may 
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selves discover the discrepancy between the testimony and the 
almanac, rather than to have it pointed out to them by defend- 
ant’s counsel, who preferred to assume the attitude of one 
having not yet discovered it himself; but willing to abide by 
whatever conclusion the jury came to after their inspection of 
the almanac. Lincoln may also have desired to observe and 
have the jury observe the reaction of the witness which might 
occur between the call for the almanac and its actual produc- 
tion. The witness might, if he could have preserved his self- 
possession, have nullified the whole effect of the production of 
the almanac by saying that the statement contained in the al- 
manac was a prediction only and if correct then he the wit- 
ness must be mistaken as to the time the shot was fired, as he 
did see it by the light of the moon, there being no other way 
that he could have seen it. This might have satisfied the jury 
that the witness had made a mistake of time and not of fact. 

On the other hand if it is claimed that the purpose in hav- 
ing the almanac produced by Sheriff Dick was to have some- 
one on whom to shift the blame, if the alleged wrong date of 
the almanac was discovered, it is not likely that Sheriff Dick 
would have stood for this blame, unless he was in a conspiracy 
with Lincoln to deceive the Court and jury, which is not 
charged. 

Geratp M. Jonnson. 

Washington, D. C., July 1. 


Radio for U. S. Supreme Court Rulings 


Editor of the American Bar Association JouRNAL: 

May I now present to you a thought of some novelty, but 
which I feel should receive serious consideration to the objects 
of speedy hearing and ending of cases by prompt decisions on 
their merits. 

I present a system, which I feel avoids the uncertainty of 
appeals and secures the sureness of the immediate circulation 
of + oe of the highest tribunals—to the end that these 
should be constantly before the trial courts for guidance. 

It is plain that many cases in the lower courts are de- 
termined by decisions where, at the same time, Appellate and 
Supreme Tribunals in the Nation, have given final decisions to 
the contrary of the lower courts, and these co-temporaneous 
in point of delivery where such opinions have not found their 
way to the print, or from the print not found their way to publi- 
cation, or from the publication, not found their way to the 
tables of the Counsel or the Judge. Both Court and Counsel 
were ignorant that the Appellate Court had rendered such de- 
cisions. Had the Lower Tribunal, or the Lawyers, engaged in 
the controversy, known of the opinion, it would have been 
presented and settled the result. Such fact could have with- 
drawn appeal, saved expense and harrassment to the litigants, 
and avoided the delay incident to future appeals. 

I, therefore, suggest to the Journat the consideration of 
our Government adopting the Radio system for announcing 
daily, from the Supreme Court of the States to the Supreme 
Courts of other States, the ruling made upon important ques- 
tions. Let these be proclaimed as rapidly as made, and when 
the decision is handed down, then the Supreme Court of each 
State would transmit the same information to the trial courts 
of that State, all in such condensed form. These would in- 
form the Courts just as completely as the present day Associ- 
ated Press Agencies carried the announcement of each day's 
proceedings in the lower Tribunals. 

A fund, created by taxation, to meet this situation and to 
provide the expense would be offset by the expense saved from 
loss in the many appeals which are taken and the trouble that 
is undergone by the lack of the information from the Lower 
Tribunals at the time the cases are decided. 

May I invite the attention of the Bar to what is now 
more than one hundred and fifty decisions of the Lower Tri- 
bunal upon the matter of search and seizure—particularly 
where the product seized has been used as evidence, sometimes 
with effect, well now known. It now develops that these deci- 
sions, with all the hardships which followed from them, riot 
only on the property, but on the defendants, would have been 
avoided, had it been known during these weeks that the Su- 
preme Court of the United States, the final Arbitrator, had, at 
the same season, decided the reverse of the Lower Courts, but 
the decisidri had not reached a printed forth, nor that pririted 
form, ciréulation of the Profession. 

I mention these later incidents as they are most familiar 
to the practicing lawyer in any State of this Union, as an illus- 
tration of the need of the innovation which I assume to offer 

I am, very respectfully, 

James Hamrton Lewis 
Chicago, June 15. 
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Joun T. Ricuarps, Chairman; 1017 Marquette Bldg., Chi 

cago, Til 
Georce E. CHAMBERLAIN, 711 Albee Bldg., Washington, D. ¢ 
Henry S. Borneman, 801 Liberty Bldg., Philadelphia, Pa 
Representatives of A. B. A. to Conference of Delegates 
Jostan Marvet, Chairman; DuPont Bldg., Wilmington, Del 
lxHos. W. BLacksurn, 312 Aquila Court Bldg.. Omaha, Nel 
W. B. Swaney, 603-6 James Bldg., Chattanooga, Tenn 
Georce H. Bonp, 431 Union Bldg., Syracuse, N 


Li E. Wyman, Merchants Bank Bldg., Manchester, N. H 
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ALEXANDER B. Anprews, Chairman; 239 Fayetteville St 
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THomas G. Haicut, 15 Exchange PIl., Jersey City, N. J 
Francis Raw ie, Packard Bldg., Philadelphia, Pa 
R. A. Van Orsper, City National Bank Bldg., Omaha, Nel 
A. C. Paut, Security Bldg., Minneapolis, Minn 
Cuester I. Lone, 830 First National Bank EBldg., Wichita, Kan 
James Grarton Racers, 319 Colo. Natl. Bank Bldg., Denve 

Colo 

Supplements to Canons of Professional Ethics 
Cuaries A. Boston, Chairman; 24 Broad St., New York City 
FE. A. Harriman, Southern Bldg., Washington, D. C 
Henry W. Jessup, 27 Cedar St., New York City 
Stites W. Burr, New Willard Hotel, Washington, D. ¢ 
FRANK W. GrINNELL, 60 State St., Boston, Mass 
Epwarp S. Rocers, Peoples Gas Bldg., Chicago, III 
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Uniform Judicial Procedure 
Tuomas W. SuHetton, Chairman; National Bk. of Commerc: 
Bldg., Norfolk, Va. 
Jacagn M, Dicxrnson, 231 S. LaSalle St., Chicago, Il 
Freperrck W. Lenman, 600 Merchants Laclede Bldg., St 
Louis, Mo. 
SaMueL Wituiston, Harvard Law School, Cambridge, Mass 
Caries B. Letrron, Supreme Court, Lincoln, Neb 


Use of the Word “Attorney” 
J. Harry Covincton, Chairman; Union Trust Bldg., Wash 
ington, D. C. 
J. P. Larrey, DuPont Bldg., Wilmington, Del. 
James R. Caton, 111 S. Fairfax St., Alexandria, Va. 
Wa. H. Warxins, Watkins-Easterling Bldg., Jackson, Miss 
FranKuiiIn S. Epmonps, 111 S. Fifteenth St., Philadelphia, Pa 


Sub-Committees of the Executive 


Committee 
Budget 
Jesse A. Mirier, Chairman; Equitable Bldg., Des Moines 
lowa 
Henry Upson Sims, 1010 First National Bank Bidg., Birming 
ham, Ala 


FRANK Pace, Reigler Bldg., Little Rock, Ark. 
Education of Aliens and Naturalization 


Ws, C. Kinxeap, Chairman: Hynds Bldg., Cheyenne, Wyo 
Epwarp A. Armstronc, 80 Park Place, Newark, N. J 


COUNCILS, 1926-27 


H. L. FautKner, 424 Goldstein Bldg., Juneau 
T. J. Dononor, Cordova. 
Arizona 
FRANK E. Currey, Vice-Pres., and Chm. ex officio, Souther: 


Ariz. Bank Bldg., Tucson. 
Henry H. Mirier, 302 Heard Bldg., Phoenix 
Francis M. HartTMan, Tucson. 
SaMuUEL Wuirte, 410 Luhrs Bldg., Phoenix. 


James R. Dunseatu, Southern Ariz. Bank Bldg., Tucsor 
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Arkansas 


W. H. Arnotp, Vice-Pres., and Chm. ex officio, State Nat. 


Bank Bldg., Texarkana. 
Georce B. Pucu, Home Insurance Bidg., Little Rock 
J. H. Hawruorne, Jonesboro 
O. A. Graves, Hope 
Gerorce B. Rose, 314 W. Markham St., Little Rock 
California 
Kemper B. CampsBeELt, Vice-Pres., and Chm. ex officio, 1408 
C. C. Chapman Bldg., Los Angeles 
Leonarp B. Stossan, 1028 Pac. Southwest Bank Bldg., Los 
Angeles. 
Tuomas C. Ringway, 636 Bartlett Bldg., Los Angeles 
F. M. ANGELLottT1, Mills Bl 
Josern J. Wess, 519 California St., San Francisco 
Canal Zone 
WittraM C. Ricssy, Vice-Pres., and Chm. ex officio, Quarry 
Heights. 
C. P. Farrman, Cristobal 
Fevix E, Porter, Ancon 


dg., San Francisco 


China 
STERLING FESSENDEN, Vice-Pres., and Chm. ex officio, 2 Kiu- 
kiang Road, Shanghai 
Hewitt W. Roncer, 11 Yuen Ming Yuen Road, Shanghai 
Rautpu A. Frost, Hankow. 
RicHarp T. Evans, Tientsin 
Ferno J. ScHunL, 112 Szechuen Road, Shanghai 
Colorado 
WuuiaMm E. Hutton, Vice-Pres., and Chm. ex officio, Capitol 
Life Bldg., Denver 
Cuartes M. Rose, Thatcher Bldg., Pueblo 
Frank B. Goupy, Gas & Elec. Bldg., Denver 
W. Wattis Pratt, Alamosa 
Frep A. Sasin, La Junta. 
Connecticut 
Epwarp M. Day, Vice-Pres., and Chm. ex officio, 750 Main 
St., Hartford. 
WiuuiaM R. Vance, Yale Law School, New Haven. 
Ernest A. Incuis, 363 Main St., Middletown 
L. P. Watpo Marvin, Superior Court, Hartford 
WituraM H. Com ey, 886 Main St., Bridgeport 
Delaware 
Ayres J. Stockiy, Vice-Pres., and Chm. ex officio, Industrial 
Trust Bldg., Wilmington 
J. P. Larrey, 3108 Du Pont Bldg., Wilmington. 
WILLIAM Prickett, Equitable Bldg., Wilmington 
Frank M. Jones, Georgetown 
Tuomas C. Frame, Dover. 
District of Columbia 
Joun Lewis Smiru, Vice-Pres., and Chm. ex officio, 835 South 
ern Bldg., Washington 
Jesse C. Apxins, 1512 H St., N. W., Washington 
Dora Patxin, Columbian Bldg., Washington. 
GrorGe Frances WILLIAMS, 719 15th St., N. W., Washington. 
James Craic Peacock, 817 Albee Bldg., Washington 
Florida 
A. J. Rose, Vice-Pres., and Chm. ex officio, P. O. Box 16, 
Miami. 
Gov Hutcuinson, 800 Bisbee Bldg., Jacksonville. 
C. J. Morraw, Citizens Bank Bldg., Tampa. 
Puiurp D. Beaty, 306-7 Amer. Nat. Bank Bldg., Pensacola 
L. R. Ramey, 1147 S. 13th Ave., Miami. 
Georgia 
THoMAS Epwarp Ryats, Vice-Pres., and Chm. ex officio, 421-4 
Macon Nat. Bank Bldg., Macon 
SHe_sy Myrick, Oglethorpe Bldg., Savannah 
C. J. Hm-xey, Emory University, Atlanta 
Epcar A. Neery, 1040 Hurt Bldg., Atlanta 
Rurus C. Harris, Mercer Univ. Law School, Macon 
Hawaii 
BENJAMIN L. Marx, Vice-Pres., and Chm. ex officio, 507 
Stangenwald Bldg., Honolulu 
W. O. Smarrn, Bank of Hawaii Bldg., Honolulu 
Rossins B. Anperson, 507 Stangenwald Bldg., Honolulu 
C. S. CartsmituH, Hilo 
A. L. Castte, 312 Castle & Cooke Bldg., Honolulu 
Idaho 
Jess Hawtey, Vice-Pres., and Chm. ex officio, Overland Bldg., 
Boise. 
. M. Lampert, Idaho Bldg., Boise 
. H, Peterson, Pocatello 
‘rED E. Butter, Lewiston 
S. L. Hopein, Twin Falls 





ee 


ti 


Illinois 
O. P. Westervet, Vice-Pres., and Chm. ex officio, 1400 Peoria 
Life Bldg., Peoria. 











Oscar E. Caritstrom, Aledo. 


WarREN B. Bucktey, 69 W. Washington St 


Georce C. Riper, Pekin. 


Epwarp A. ZIMMERMAN, 11 S. LaSalle St 


Indiana 
Louis B. Ewsanx, Vice-Pres., and Chm 
House, Indianapolis 
HARVEY z Cr , 708 Jackson St., Gary 
TuHap M. Tatcort, 301 Union Trust B 
GeorGce O. Drx, 1002 Citizens Trust Bldg., 
Dona_p L. Situ, 835 State Life Bldg., | 
Iowa 
Westey Martin, Vice-Pres., and Chi 
City. 
Tuas. J. Guturie, 902 Register & Tribur 
TRUMAN S. Stevens, Supreme Cour 
H. A. Evans, 500 United Bank Bldg., S 
E. M CARR, Manchester. 






Kansas 
A. L. Bercer, Vice-Pres., and Chm. ex 
Blk., Kansas City. 
A. S. Foutks, State House, Topeka 
D. E. Parmer, Central Nat. Bank Bldg., 


CHESTER STEVENS, 11744 W. Myrtle St., In 


W. F. Jackson, Harbison Bldg., Ft. S« 
Kentucky 
HELM BRUCE, Vice Pres., and Chm. ex 
Bldg., Louisville 
R. R. Frrenp, Irvine. 
B. R, Jor ETT, Winchester. 
Dents Dunpon, Paris 
U. J. Howarp, Covington 
Louisiana 
Jessy Benepict Gessner, Vice-Pres., and ¢ 
Marine Bank Bldg., New Orleans 
G. A. Dreyrous, L. & L. & G. Blidg., New 
Macee W. Ort, Franklinton 
ESMOND PuHeE tps, United Fruit Co. Bldg., N 
Davin B. SamuE ts, Shreveport 
Maine 
CuHarLes Henry Butter, Vice-Pres 


Woolwich (1537 I St., N. W.., Washingt 


WituiaM H., Fisuer, 107 Winthrop St., Aug 


WriitiaM B. SKeELton, 491 Main St., Lewist 


RaNsForp W. SHaw, Houlton 
CLEMENT F. Ropinson, 81 Exchange St., I 
Maryland 

Wa ter I. Dawkins, Vice-Pres., and Cl 
Fidelity Bldg., Baltimore. 

Wma. H. Lamar, Rockville (927 15th St 
ton, D. C.) 

Wa ter L. Crark, 1319 Fidelity Bldg., Ba 

WILuiAM B. Levy, 804 Fidelity Bldg., Balt 

J. Purpon Wricut, 909 Maryland Trust 

Massachusetts 
RecinaLp Heser SmitH, Vice-Pres., and | 


State St., Boston 
T. Hovey Gace, 808 Slater Bldg., Worcester 
Rozert A. B. Coox, 185 Devonshire St.. B 


FREDERICK W. MANSFIELD, 18 Tremont St 
Wenpe.t G. Brownson, Court Square TI! 
field. 
Michigan 
Watter S. Foster, Vice-Pres., and Chn 
State Bank Bldg., Lansing 
ArTHUR H. RyYALL, First Nat. Bank Bldg 
J. Frank Whitson, Jenks Block, Port Hi 


Epson R. SUNDERLAND, Univ. of Mich. | 
bor. 
Frep G, Dewey, 2005 Dime Bank Bldg 
Minnesota 


Currrorp L. Hitton, Vice-Pres., and ( 
Capitol, St. Paul 

Burt W. Earon, Breckenridge 

Herpert T. Park, McKnight B 

SAMUEL D. CATHERWoOoap, Austin 

CuHaRLES W. Srertinc, Merchants Bank BI 

Mississippi 

J. T. Brown, Vice-Pres., and Chm. ex 
Bank Bldg., Jackson 

R. H. Knox, 804 N. Jefferson St., Jack 

J. M. Srevens, Lamar Life Bldg., Jacks 


Georce BuT.er, 601-3 Merchants Bank Bldg 
D. W. Herpevserc, Shubuta. 
Missouri 


James H. Hark.tess, Vice-Pres., and Chm 
Ave. Temple Bldg., Kansas City. 


t, Des 
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men’s Bank Bldg., St. Louis. 





Water C. Goopson, Macon 
CLARENCE S. Pa ER, 511 Grand Ave. Temple, Kansas City. 
H. ¢ 8 Scarritt Bldg., Kansas City. 
Montana 
McHueu, Vice-Pres., and Chm. ex officio, Philipsburg. 
N. W1 na Bldg., Missoula 
H Hoover. G t Falls 
S. Har 4 
WV. J. Jameson, J Electric Bldg., Billings 
Nebraska 
5 B. La Vice-Pres., and Chm. ex officio, Natl. 
Bank of Lincol 
es R. Dt ( 1 Bldg., Lit 
ARD I u \ lf ldg ] I 
C. CHAM 7? Terminal Bidg., Lincoln 
J. L. CLea ( [sland 
Nevada 
A. L. Scott, Vice-Pr« and Chm. ex officio, Pioche 
4. S. HENDERS‘« I Vegas 
WaLTER Rowso? nopa 
Anna M. Warren, Farmers & Merchants Natl. Bank Bldg., 
Reno 
frER M n City 
New Hampshire 
BERT J. P Vice-Pres., and Chm. ex officio, Manches- 
ter 
] s F. Wyman, Mert nts Bank Bldg., Manchester. 
Puiuie H. Fa Keene 
ARRY BIN \ 
JaMES W. Riz 


_New Jersey 


Joun R. Harpry, \ Pres., and Chm. ex officio, Prudential 
Bldg., Newark 

Grorce A. Bout Law Bldg., Atlantic City. 

Wa DumMo? S. Trust Bldg., Paterson 

SAMUEL H. Ricu s, 106 Market St., Camden. 


15 Exchange Place, Jersey City. 


New Mexico 


Epwin C. Crampton, Vice-Pres., and Chm. ex officio, Raton. 
CLARENCE M. B First Natl. Bank Bldg., Albuquerque. 
Merritt C. Mecuem, Albuquerque 


Salmon Bldg., Santa Fe. 
East Las Vegas. 


Francis C. W 
WILLIAM G 


New York 
CHartes A. B ) Vice-Pres., and Chm. ex officio, 24 
Broad St., New York. 
Henry K. Davis Nassau St., New York. 
Epwarp J. Byrne, 186 Joralemon St., Brooklyn 
Jutius Ittcn, 78 State St., Albany 
Joun Lorp O’Brran, 505 Iroquois Bldg., Buffalo. 
North Carolina 
CHARLEs A. AR) Vice-Pres., and Chm. ex officio, Troy 
J. CRawForp B Citizens Natl. Bank Bldg., Raleigh. 
ALEXANDER B. ANpbrREWwsS, 239 Fayetteville St., Raleigh. 
Henry M. I < Supreme Court Bldg., Raleigh. 
EpMuND Row 8-210 Garrell Bldg., Wilmington. 
North Dakota 
Crype L. Younc, Vice-Pres., and Chm. ex officio, City Na- 
tional Bank Bldg., Bismarck 
Joun Kwnavr, J vI 


W. A. MciInrvar, Grand Forks 
EB Gees. Minct 
L. R. Nostpar, Rug 


Ohio 
» H W Br \ President and Chm. ex officio, 8 
East Long St., Col , 
J HN \ I LDE? 5 | e | Cle ela 1 
F. S. Morro iS ( 1 


Oklaho 


JAMES I Twyt Vice-Pres and Chn ex officio, 807 
Tradesmen’s Natl. Bank Bldg., Oklahoma City 

H. D. Henry, Mangur 

WALTER A. Ly 806 Braniff Bldg., Oklahoma City. 

lonn H. Mosier Muskogee 

Currrorp W. K 7 Security Bldg., Oklahoma City 

Oregon 

Ricoarp W. Mc» E, Vice-Pres., and Chm. ex officio, 1310 
Yeon Bldg.. Portland 

Ausert B. Rincway, 358 U. S. Natl. Bank Bldg., Portland. 


lr. T. Bennett, Marshfield 
ArtHurR M. Geary, 560 Northwestern Bank Bldg., Portland. 


James H. Nicuots, Baker. 





lvania 
Harotp B. Berrier, Vice-Pres., and Chm. ex officio, Fox 
Bldg., Philadelphia 
D. J. Driscott, St. Marys. 
Epcar S. RicwHarpson, Sixth and Court Sts., Reading. 
Epcar S. McKaic, Morris Bldg., Philadelphia. 
Wicsur F. Gacprairn, 1308 Farmers Bank Bldg., Pittsburgh. 
Philippine Islands 
James Ross, Vice-Pres., and Chm. ex officio, Roxas Bldg., 
Manila. 
Francisco A. Deicapo, Kneedler Bldg., Manila. 
Crype A. DeWirt, Pacific Bldg., Manila. 
Jose Asap Santos, Taft Ave., Manila. 
Cuartes A, McDonoucnu, 9 Plaza Moraga, Manila. 
Porto Rico 
F. Soto Gras, Vice-Pres., and Chm. ex officio, P. O. Box 404, 
San Juan. 
Jaime Sirre, Jr., Ochoa Bldg., San Juan. 
M. Ropricuez Serra, San Juan. 
O. B. Frazer, Gonzales Padin Bldg., San Juan. 
R. Rivera Zayas, Puerto Rico Ilustrado Bldg., San Juan. 
Rhode Island 
ArcuipaLp C. Marreson, Vice-Pres., and Chm. ex officio, 415 
Woolworth Bldg., Providence. 
TuHeopore Francis Green, 1138 Hospital Trust Bld., Provi- 
dence. 
Joun W. Sweeney, Supreme Court, Providence. 
James C. CoLiin, 15 Westminster St., Providence. 
Grorce Huriey, 10 Weybosset St., Providence. 
South Carolina 
Stmpon Hype, Vice-Pres., and Chm. ex officio, Peoples Office 
Bldg., Charleston. 
Georrrey N. Mann, Peoples Bank Bldg., Charleston. 
Corpie Pace, State Capitol, Columbia. 
W. H. Mutter, Drawer 5, Dillon. 
F. Barron Grier, Fireproof Bldg., Greenwood. 
South Dakota 
SamueEL C. Potiey, Vice-Pres., and Chm. ex officio, Pierre. 
Georce Wiiiiams, Chase Bldg., Rapid City. 
FREDERICK A, WARREN, 117% E. Second Ave., Flandreau. 
Tore Teicen, 453-457 Boyce-Greeley Bldg., Sioux Falls. 
Wa ter F. Mason, Aberdeen. 
Tennessee 
Tuomas J. Tyne, Vice-Pres., and Chm. ex officio, Nashville. 
A. G. Ewrne, 1211-1212 Nashville Trust Bldg., Nashville. 
W. B. Swaney, 603-6 James Bldg., Chattanooga. 
Curnton H. McKay, Exchange Bldg., Memphis. 
J. M. Awnperson, Nichol Bldg., Nashville. 


Texas 
Watter P. Napier, Vice-Pres., and Chm. ex officio, 810 Travis 
Bldg., San Antonio. 
FraNK J. Wren, Wheat Bldg., Fort Worth. 
J. M. Burrorp, Interurban Bldg., Dallas. 
3en H. Stone, Amarillo. 
W. M. Crook, 301 Gilbert Bldg., Beaumont. 


ah 

Georce H. Samrru, Vice-Pres., and Chm. ex officio, 508 Deseret 
News Bid., Salt Lake City. 

Wm. M. McCrea, City and County Bldg., Salt Lake City. 

Joserpn E. Evans, David Eccles Bldg., Ogden. 

Ricuarp W. Younc, Vermont Bldg., Salt Lake City. 

Vermont 

Geo. M. Powers, Vice-Pres., and Chm. ex officio, Supreme 
Court, Morrisville. 

Geo. M. Hocan, St. Albans. 

Ropert E. Heaty, Bennington. 

Frank D. Tuompson, Barton. 
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Virginia 

James R. Caton, Vice-Pres., and Chm. ex officio, 111 S. Fair- 
fax St., Alexandria. 
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Washington 

B. H. Kizer, Vice-Pres., and Chm. ex officio, 1230 Old Natl 
3ank Bidg., Spokane. 

Gienn J. Farrsroox, 1002 Alaska Bldg., Seattle. 

J. H. Gorpon, 1204-8 Puget Bank Bldg., Tacoma. 

F. L. Srorrer, First Savings & Trust Bldg., Colfax. 

C. D. CunnincHam, Centralia. 

West Virginia 

Harvey F. Sairu, Vice-Pres., and Chm. ex officio, 912 Goff 

Bidg., Clarksburg. 
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and criminal, 


There was a note of optimism mar A\ssociation’s 
fested in the proceedings of the 
meeting at Yosemite on Sept. 9 and 10 
that was entirely absent from the 
Tahoe meeting. In the first place, Presi 
dent Charles A. Shurtleff had wroug! 
well, for under his direction and through 
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Michigan 





Michigan Bar’s Thirteenth Annual 
Meeting 


September 10 and 11, for the 36th an- 
ial meeting of the Michigan State Bar 
\ssociation. Headquarters for the As 
iation were maintained at Hotel Vin 
Benton Harbor, and the business 
essions were also held at this place. 
Many matters of interest were con 
ned in the reports of the various com 
ttees. The membership committee re 
ted the election of 142 new members 
ring the year. The report of the 
Committee on Incorporation of the Bar 
I mmended that the present form of 
nization, that of a purely voluntary 
iation, be retained, and that m 
er efforts looking to incorporation 
and compulsory membership by all law 
yers be taken. This report was accepted 
ur There will be, therefore 
at least for the present, no further move 
f an incorporated bar in Michigan 
Following the recommendation of a 
special committee on judicial selection, a 
standing committee on this subject will 
be appointed. The committee on legal 
1 reported a plan for state-wide ren 
lering of legal assistance to the poor 
Great interest and considerable dis 
ssion was aroused by the report of the 
Committee on Legislation and Law Re 
orm. Among its recommendations was 
plan for rendering appellate procedure 
re simple and consolidating the vari 
us types of appellate review into onc 
mple form of appeal. It was also re« 
mmended that printed records be dis 
ensed with and mimeographed or type 
ritten copies used in their place. 
The address of President Wade Millis 
was entitied—"A Monument to the 
American Sense of Justice.” It was an 
nteresting piece of scholarly historical 
research, dealing with the trial of the 
English soldiers following the so-called 
Boston Massacre. The other addresses 
he meeting covered a large range ot 
opics of interest to lawyers. Judge 
Arthur Tuttle, a member of the Ameri- 
an Law Institute, described the aims 
nd work of that body. Professor John 
B. Waite in a paper, “What's Being 
Done About Crime,” gave a summary ol 
ie efforts of the various agencies 
1roughout the country which are study- 
ng the problem of crime in its various 
aspects. “Modern Developments in 
Legal Education” was the subject of a 
per by Dean Henry M. Bates dealing 
with the methods and problems of the 
modern law school. The presence of a 
vyoman upon the program was a teature 
f the meeting. Mrs. Alice Alexander 
the Corporation Division of the Mich 
gan Department of State, discussed 
Some Practical Phases of Michigan 
Corporation Law.” 
The banquet was held at the Edge 
ater Beach Hotel, St. Joseph. Hon. 
jurritt Hamilton of Battle Creek pre- 
led. Speeches were made by Mr. 
eorge M. Valentine, of Benton Har- 
r, Miss Theresa Doland of the Detroit 
Judge Arthur Webster of Detroit, 
i Mr. Malcolm Bingay, Managing 
Editor of the Detroit News. Mr. Fred 
Dewey, President of the Detroit Bar 
\ssociation, on behalf of that Associa 
presented a gavel to the State As- 
sociation. 
Utnhcers were 


President, Mr 
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approved 




















elected as follows 
Stuart E. Knappen of 


Grand Rapids; Vice-President, Henry C 
iulters of Detroit; Treasurer, Mr. Don 
[. McKone of Jackson; Secretary, Her- 
bert F. Goodrich of Ann Arbor 
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North Dakota 





North Dakota Formulates Legislative 
Program 
(From Bar Briefs.) 

The North Dakota association com 
mitted itself to the following legislative 
program at the annual meeting held 
at Bismarck on Sept. 9 1. Estab 
lishment of a judicial council; 2. Amend 
ment of statute defining conspiracy; 3 
Amendment of statute to give the state 
and the defendant an equal number of 
peremptory challenges; 4. Repeal of 
double-barreled afhdavit statute; 5 
Amendment to limit time of appeal in 
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criminal cases; 6. Amendment to pro- 
vide a reasonable state’s attorney contin- 
gent fund; 7. Amendment transferring 
from state’s attorney to county superin 
tendent control over excuses from com 
pulsory school attendance; 8. Amend 
ment to restore to railroad commission 
power to fix rates on lignite coal and 
extending the power of the commission 
in respect to public utilities; 9. Amend 
ment to limit amount of state income 
tax to that paid to federal government 
10. Amendment to make all decisions o 
the Workmen’s Compensation Bureau 
subject to review; 11. Amendments to 
extend terms of judges, supreme court 
to 10 years, district court to 6 years; 
12. Amendments to permit trial judges 
to comment upon evidence and to ex 
amine jurors; 13. Amendment to increas¢ 
salaries of judges of supreme court, dis- 
trict courts, anc county courts of in 
creased jurisdiction; 14. Amendment to 
change manner of selecting jurors, 
adopting Federal Commission system; 
15. Amendment to incorporate the 
Washington statute for lessening of 
number of jury trials; 16. Amendment 
to more clearly define what constitutes 
practicing law, and provide punishment 
for practicing without license. 


The foliowing legislative proposals 
were favorably reported by a divided 
committee, but no formal approval re- 
corded by the association: Adoption 


of statute authorizing examination of 
persons prior to arrest of a defendant; 2 
Adoption of statute permitting perpetua- 
tion of testimony by both the state and 
the defendant; 3. Repeal of law pro- 
hibiting comment by state on defendant’s 
failure to testify; 4. Amendment to per- 
mit presence of court reporter to take 
testimony given before grand jury. 

The following proposals for legisla- 
tive action were left without recommen- 
dation by the committees or the associa- 
tion: 1. Revision of statute relating to 
crimes connected with banking opera- 
tions; 2. Adoption of motor vehicle act; 
3. Amendment to cover aggravated 
cases of malicious assault; 4. Repeal of 
statute permitting dismissal of indict- 
ment for failure to place names of all 
witnesses thereon and adoption of prac- 
tice similar to that in case of informa 
tion; 5. Adoption of statute requiring 
defendant to pay reporter in misde 
meanor cases if testimony is requested 
in writing; 6. Adoption of California 
criminal syndicalism law. 

The Code of Judicial Ethics, as pub 
lished in the 1925 proceedings, was 
adopted, without amendment. This code 
is identical with the American Bar As- 
sociation code adopted a few years ago 

Attention is called particularly to the 
work and recommendations of the new 
committee on Correct Public Informa- 
tion. Under the leadership of A. W. 
Cupler, of Fargo, this committee did 
most effective service during the past 


year. Its recommendations, briefly 
summarized, are: 1. Designation of a 
member in each county to co-operate 


with the press; 2. Furnishing of news 
articles to the press through the medium 
of the committee; 3. Prevention of pub- 
lication of items prepared or inspired 
by parties or counsel; 4. Impressing 
upon individual attorneys the impor- 


tance of co-operation with the commit- 
tee so that it may be advised immediate- 
ly of articles that are 
late the principles stated by 
mittee. 

The addresses delivered at this meet- 
ing were of a high order. 


inaccurate or vio 
the com- 


President 
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“A More Efficient Ad- 


Young spoke on 
Justice Olson 


ministration of Justice,” 
“Human Destiny in Human Hands,” 


on 
Chancellor Brannon on “Law and So- 
cial Evolution,” and Governor Christ- 
ianson on “The States and the Nation.” 

The officers elected for the ensuing 
year are: W. A. MclIntyre, Grand 
Forks, president; Aubrey Lawrence, 
Fargo, vice-president; R. F. Wenzel, 


Bismarck, secretary-treasurer. 





Ohio 


Ohio Holds Forty-Seventh 
Annual Meeting 
(From Ohio Law Bulletin and Reporter) 
The forty-seventh annual meeting of 
the Ohio State Bar Association was 
held at Cedar Point on July 6, 7 and 8. 
[The attendance was good and an excel- 
ram was carried out almost to 





lent prog 
the letter. 
The outstanding feature of the pro- 


ceedings was the consideration given to 
revision of the Ohio corporation laws 
Other matters well worthy of attention 
were kept in the background in order 
that a start might be made in codifica- 
tion of the disjointed and in some re- 
spects deficfent and out of date laws, 
governing the organization, control and 
dissolution of corporations which are 
found here and there in the General 
Code, and are in a form which it was 
declared is driving business out of the 
state. An extended report was sub- 
mitted in pamphlet form by the special 
committee appointed for that purpose 
acting in conjunction with the Commit- 
tee on Judicial Administration and Lega! 
Reform. Much time and labor was 
given to the work, especially by E. J. 
Marshall of Toledo and Paul J. Bickel 
of Cleveland. The result of the dis- 
cussion was to open the eyes of all who 
heard it to the magnitude of the task 
and a vote to refer the whole matter 
back to the committees from which it 
came for further study and report. 

The Committee on Judicial Adminis- 
tration and Legal Reform incorporated 
this statement in its report: 

“In accordance with the duties of your 
committee “To observe the working of 
the judicial system of the state’ we de- 
sire to commend the Supreme Court 
for its promptness in disposing of its 
business and the satisfactory condition 
of the court’s docket. The work of the 
Supreme Court has never been more 
satisfactory in all the history of the 
state, and lawyers universally com- 
mend the court for its prompt dispatch 
of business, its courtesy to the bar and 
its considerate attention to the judicial 
business of the state. 

“The Honorable Carrington T. Mar- 
shall, Chief Justice, has shown unex- 
celled executive capacity and unusual 
legal attainments and it is the hope of 
the bar that he may long be spared to 
serve the state with his high devotion 
to public duty.” 

Mr. Willis Bacon, of Akron, offered 
the subjoined resolution which was 
udopted without debate. He gave as 
the reason for the resolution that it 
would greatly clarify the matter of ad- 
mission of causes to the Supreme Court 
on motion to certify: 

“Resolved: That it is the belief of 
the members of the Bar Association 
here assembled that the Supreme Court 
of Ohio would expedite its work, aid 





ASSOCIATION JOURNAL 





attorneys in their work, save ich 
money for litigants, and generally pr 
mote the interests of justice, if, when 
overruling motions to certify the record 
and for leave to file petitions in error 
it would render and publish short 
concise opinions, giving reason for 
rulings and the vote of the memb 
of the Court thereupon.” 


Chief Justice Marshall stated 
adjournment of the session that 
vored the resolution and the me 


of work which it contemplates. 

The legislative committee presente 
report recommending compulsory 
ity insurance for auto drivers, req 
ment that all probate judges be lawyers 
and uniformity of municipal court 

The committee an Internat 
Bar Association presented 
which is herewith printed in ful 


on 
a 
+4 
: c 


of the unusual character of the sul 
with which it deals 
For International Bar Association 
“Your committee on Internat 
Sar Association reports progress 


intention ex 


“Conforming to the 
the committee 


pressed in the report of 
of July 9, 1925, the chairman visited the 
countries of Italy, France, German; 
and England this winter in the interests 
of your committee. Conferences wer: 
held with prominent practicing lawyers 
and unofficial committees were esta! 
lished in each country to which you 
committee could turn for such informa 
tion and suggestions as it might desiré 
“These committees are co-operating 
with your committee in an exchange 


ideas on international legal problem: 
bearing in mind the possibility of t! 
early establishment of an int ernationa 
bar association. The names of thos 
constituting these committees are set 


published in the Oh 


forth in the report 
Februar 


Law Bulletin and Reporter of 


8th, 1926. Since this publication 

committee has been formed in Ita 
consisting of Avv Prof. Cala 
mandrei, of Florence; Avv. Prof. Mar 
Chiron, of Rome; and Avv. Camill 
Boeri, of Novara. All the lawyers it 


these various committees are men of the 
highest standing in their respective bars 
and in many instances are personall 
known to each other. Among these art 
the editors of two of the most power 
ful legal journals of France and Ger 
many who are anxious to devote spact 
in their publications to any exchang* 
of ideas that might be had between the 
committees. 

“All of those with whom the chair 
man came in contact expressed muc! 
enthusiasm at the idea of such commit 
tees. Sir Frederick Pollock of Londo! 
writes: 

“*Your plan is excellent and I wi 
gladly be on the proposed committee 
The unofficial character and avoidance 


of elaborate machinery are, to m) 
mind, of great importance.’ 

“It will be of interest to note that 
some time ago an attack was made o! 
certain German courts, charging dis 
crimination against foreigners. In a let 
ter of May 7th, 1926, Judge Schachian 
of Berlin, a member of the German 
Committee, states 

“6 


sught to deal wit! 
German courts 
upon a proper 
situation.’ 

the co! 


Our committee « 
such allegations about 
which are not based 
knowledge of the legal 
“This shows that already 
mittees are entering into the spirit 
the work and are anxious to clear u 
representations which tend to create sus 
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Back in the days when a horse- 
drawn chariot was “the universal 
car” and boating on the Nile held a 
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scratched them on a piece of papy- 
rus, and rolled them up in convenient 
bundles for the safe-deposit vault. 
The vault was their own tomb, and 
only as we have stumbled on these 
hiding places, deciphered the 
mater 4 hand-writing, and tran- 
scribed this early jurisprudence into 
good English, have we been able to 
discover what the Egyptian law was. 
Contrast this with our own times. 
No more laborious digging for the 
law. Today it is just a question o 
reaching for the correct volume of 
Ruling Case Law and turning to a 
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you seek, written from the cases that 
rule. 
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picions against local legal institutions 


in the minds of foreigners 








“On March 3rd, 1926, your commit 
tee met in the office of Congressman 
Roy G. Fitzgerald in Washingto1 Mr 
Fitzgerald is a member of the com 
mittee and the author, as chairman ot 
the Committee on the Revision of the 
Laws of the House of Representatives 
of the new Code of Laws of the United 
States. The chairman submitted a re 
port on his European trip and the 
general subject was discussed at som 
length. A vote of thanks was extendea 
through the chairman to those foreign 
lawyers who have offered to co-operate 
with the committee. The committee 
considered a proposal for a meeting of 
representatives from the various un 
official committees to be held during 
the conference of the International Law 
Association in Vienna, beginning August 
5th, 1926, with which association sev 
eral of the members are affiliated as 
officers. 

“Your committee feels that much has 
been accomplished in the past year in 
preparing the foundation of a _ closer 


brotherhood between the lawyers of the 
various countries. It trusts that in the 
year to come more can be accomplished 
" “An International Bar Association 
will come through an exchange of ideas 
and information, smoothing away many 
of the differences now existing. This 
smoothing process must come through 


concerted effort on the part of all or 
ganizations equipped to take their places 
in this great work 
“Eve } Id nothing f ther be 
Even should n ng further be a 


complished, which can not be the case, 
the committee feels pride in the fact 
that it has extended to foreign colleagues 
the 


the hand of friendship and that 
hand has been grasped with eagerness 
and warmth, 

“Your committee requests that this 
report be accepted and that the Com 
mitted be continued, 


“Respectfully submitted, 

“Atrrep G. ALLEN, Roy G. FITZGERALD, 
Wiu1am H. Tuomas, Monroe Curtis, 
Wape H. EL tis.” 
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Attorney General Sargent on 
“Personal Liberty” 

Iri mildly stated phrases, but with un- 
mistakable emphasis, John G. Sargent, at- 
torney general of the United States, today 
flayed those who would hide behind the 
catchword phrase, personal liberty, as an 
excuse for aiding and abetting violation of 
the eighteenth amendment, according to 
a Kansas City newspaper’s report of the 
recent mecting of the Missouri Bar 
Association. 

Dealing with the prohibitory law as an 
abstract problem of law enforcement, the 
attorney general appealed to Missouri law- 


vers to encourage respect for this law, 


the same as any other on the statute books. 
His address was before the 
the 


meeting in 


Hotel Muehlebach It was his first 
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WINNING CASES 
They are seldom won by acci 
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It is an art and should 
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be 
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REACHING A JURY 
A clever advocate talks to one 
juror at a time and never 
more than one, in this way se- 
cures the whole jury 
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yer 
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PHOTOGRAPHS OF GREAT LAWYERS 
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“Lives of great men all remi us we can make 
our lives sublime.” 

Every real law office should be adorned with pic- 
tures of great men. We supply Photos. from life, 
or photographic reproductions of paintings, etch- 
ings, etc., of almost any Distinguished American 
-Ch. J. Marshall, Lincoin, Wilson, Roosevelt, etc 


etc Complete collection of ten Ch. Justices 1 8 
Sup. Ct Satisfaction guaranteed or money re- 
funded Mailed prepaid in U. 8. in three sizes 
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speech before an audience west of Detroit 

The attorney general held up before his 
hearers a word picture of the American 
citizen who, law abiding in other things, 
so conducts himself that the violation of 
prohibition law by others continues, 
and excuses himself for such conduct on 
the ground that the law interferes with his 
personal desires 


tne 








Unknown and Missing 
Heirs — Searched For 


An international organization 
Lawyers and working along ethical lines is 
the search for heirs and Tenatees in mat 
ters intestate, testate or contested; also 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

wyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request. Legal rep 
resentatives listed for emergency service 
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